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Topic 10: Consumer 


Law  


1.0 Preview 


1.1 Introduction 


 


This topic will focus on the framework of consumer protection 


now enshrined under the Australian Consumer Law within the 


Competition and Consumer Act 2010 (Cth). The enactment of 


the CCA-ACL represents a national regime of protection and 


regulation as consequence of inter-governmental agreement by 


Commonwealth, State and Territory government to vest power 


and responsibility for this fundamental area in the 


Commonwealth. This significant legislation significantly 


restricts the principle of freedom of contract and its emphasis 


on laissez-faire to that of protection for the party with the 


weaker bargaining position. 
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1.2 Objectives 


 


On completion of this module you should be able to: 


 describe in general terms the scope of the Australian 


Consumer Law within the Competition and Consumer Act 


2010 (Cth).  


 state the major categories of the Australian Consumer 


Law which encompass the consumer protection provisions 


 describe the type of conduct that is prohibited as being 


misleading and deceptive under Section 18 ACL 


 state the specific prohibitions contained in the ACL 


 explain the conditions and warranties implied in 


consumer contracts for the supply of goods and services 


 appreciate the remedies available for breaches of the 


consumer protection provisions of the ACL. 


1.3 Prescribed Reading 


 


 Tony Ciro, Vivien Goldwasser and Reeta Verma, Law and 


Business, 4th ed, Oxford University Press Australia, 


Melbourne, 2014, Ch. 
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2.0 Scope of the Australian Consumer 


Law (ACL) in Sch 2 Consumer and 


Competition Act 2010 (Cth) (CCA) 


Australian Competition and Consumer Commission 


(ACCC) 


Its main function will be enforcement of the competition and 


consumer protection provisions of the Competition and 


Consumer Act 2010 (Cth) and the provisions of the 


Competition Code. 


The ACCC will secure compliance with the Act by responding to 


complaints and observing market conduct and initiating action 


when this is required. It can institute court action seeking 


injunctions, fines and/or corrective advertising. Its role is also 


to inform the community about the Act and its specific 


implications for business and consumers. 


The Federal Court is responsible for hearing private actions 


brought by individuals or corporations regarding unfair trading 


also restrictive trade practices in Part IV of the Competition 


and Consumer Act 2010 (Cth). 


 


3.0 Unconscionability under Part 2-2 


ACL 


Ss 20, 21 and 22 


Section 20 Refers to conduct that is unconscionable 


under the common law  








6 


Section 21 Broadens what may be “unconscionable 


conduct” by listing various factors which 


may be considered. 


Note: A consumer unable to obtain a remedy under s 20 may 


be able to do so under s 21. 


Section 21 may only be used by consumers (i.e., limited to 


goods or services of a kind ordinarily acquired for personal, 


domestic or household use or consumption). 


Section 22—provides small businesses with a remedy for 


unconscionable conduct where the goods or services are 


supplied from a corporation for the purpose of trade or 


commerce. Transactions limit is as specified in regulations from 


time to time. 


 


4.0 Chapter 2-1 ACL – General 


Protections 


 


Part 2-1 contains general prohibitions against misleading or 


deceptive conduct (s. 18) and specific prohibitions. 


Section 18 is a general catch-all provision which will catch 


conduct which does not quite fall within the more specific 


prohibitions. Breach of s. 18 is not penal or criminal and no fine 


will be imposed. The other remedies available for specific 


prohibited practices will however be available. 


Chapter 3 of the ACL provides specific protections 


We shall now consider some of the sections within the Part. 
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5.0 Section 18 – Misleading and 


deceptive conduct  


s. 18 (1)—‘A person shall not, in trade or commerce, engage in 


conduct that is misleading or deceptive or is likely to mislead or 


deceive.’ 


This section was enacted to catch conduct not caught by the 


specific provisions of the Act; however, it has had a greater 


impact than originally envisaged. ‘Two developments in 


particular have been responsible for the metamorphosis of s. 18 


(and the former s 52 of the Trade Practices Act 1974 (Cth) 


[TPA] which it replaced) from a residual consumer protection 


provision to a front-line commercial weapon—its enforcement 


by the business community and the increasing number of 


situations to which the norm of conduct it imposes can be 


applied. The most significant development to date has 


undoubtedly been its enforcement by the business community, 


rather than by the traditional consumers it was originally 


enacted to protect, or the regulatory agencies. Private actions 


dominate the reported cases’. No prosecution can be brought 


for contravention of s. 18(1) although the other remedies 


regarding unfair practices are available. 


Section 18 (like its precursor s 52 TPA) is potentially very broad 


and may encompass many and varied practices although the 


main use of s. 52 is against misleading and deceptive conduct 


that occurs in advertising or in other activities that take place 


before a contract is entered into (i.e., during the negotiation 


stage). 


The main users of the section have been corporations in actions 


against other businesses. 
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Section 18 prohibits conduct which is misleading or deceptive, 


or which is likely to mislead or deceive. Whether particular 


conduct is misleading or deceptive will depend on the particular 


circumstances of the situation. 


As to who must be misled—this will be determined by reference 


to the class of consumers likely to be affected by the conduct 


and once this section of the public is identified, reference must 


be made to all who come within it including both the astute and 


the gullible, the intelligent and not so intelligent, the well 


educated and the poorly educated (Taco Co. of Aust. v Taco Bell 


Pty Ltd (1982) 42 ALR 177 a case interpreting the former s 52 


TPA). 


See you text for more recent case law interpreting and applying 


s 18. 


What is required by the section is something more than 


confusion on the part of the consumer. The conduct complained 


of needs to be the cause of the error on the part of the 


consumer. 


As intent is not relevant to proceedings under Section 18, the 


liability imposed by the section is unrelated to fault and a 


corporation which has acted honestly and reasonably may still 


be liable if its conduct has in fact misled or deceived or is likely 


to mislead or deceive. For the same reason, a disclaimer or 


exclusion clause regarding the truth or otherwise of a particular 


representation should not, by itself, absolve the maker of the 


representation from liability. 
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6.0 Section 29– false representations 


Section 29 is concerned with a prohibition against the making 


of false representations in connection with the promotion and 


supply of goods and services. 


Section 29 specifically prohibits false claims about: 


 the standard, quality, value, grade, composition, style, 


model or history of goods or services; 


 whether goods are new; 


 the agreement of a particular person to acquire the goods; 


 the sponsorship, approval, performance characteristics, 


accessories, uses or benefits of goods or services; 


 the sponsorship, approval, or affiliation of a corporation; 


 the price of goods or services, for example that it is less 


than a competitor’s price; 


 the availability of repair facilities or spare parts; 


 the place of origin of goods; 


 a buyer’s need for goods or services, and 


 the existence, exclusion or effect of any condition, 


warranty, guarantee, right or remedy. 


Breach of s. 29 makes a party liable to criminal prosecution as 


well as injunction, damages and other orders. 


‘False’ means ‘contrary to fact’ and hence requires no 


knowledge on the part of the person making the representation. 


Section 29 is concerned with prohibitions to which strict 


liability attaches. 
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7.0 Sections 30 and 31– false 


representations 


s. 30 deals with false representations and other unfair 


conduct in relation to land 


s. 31 concerns false representations in relation to 


employment 


  


8.0 Prohibition of other unfair practices 


 falsely offering gifts or prizes 


 misleading conduct as to the nature of goods or service 


 bait advertising  


 referral selling  


 accepting payment without intending or being able to 


supply as ordered  


 making false or misleading statements about work-at-


home schemes 


 coercion and harassment  


 pyramid selling  


 sending unsolicited debit or credit cards  


 demanding payment for unsolicited goods or services. 


9.0 Enforcement and remedies 


Breach of the unfair practices provisions may give rise to an 


action for: 


 a fine or monetary penalty (except for s 18) 


 an injunction  


 disclosure of information or corrective advertising orders  
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 damages 


 ancillary orders. 


We will consider each of these in turn. 


9.1 Fine or monetary penalty  


Breach of the unfair practices provisions constitute an offence 


punishable on conviction in the Federal Court by a fine. 


9.2 An injunction 


The Federal Court has the power to grant injunctions to 


restrain breaches or attempted breaches of the consumer 


protection provisions of the Act. 


The Court has a discretion to grant an interim injunction 


pending the determination of an application for an injunction. 


Application for an injunction can be made by: 


 the Attorney-General 


 the Australian Competition and Consumer Commission 


 ‘any other person’. 


The term ‘any other person’ should have its natural meaning 


and cannot be limited just to consumers. Hence competitors 


may apply for relief under this section as may members of the 


public. 


9.3 Disclosure of information or corrective 


advertising  orders  


The ACCC or the Attorney-General can apply for an order 


requiring that a person who has breached the consumer 
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protection provisions of the ACL to publish corrective 


advertising or disclosure information to the public. 


9.4 Damages 


A private right of action is conferred on a person who suffers 


loss or damage by the conduct of another in contravention of a 


consumer protection provision. The amount of the loss or 


damage may be recovered. 


There is a time limit of three years on a private action for 


damages, calculated from the date on which the cause of action 


accrued. 


9.5 Ancillary orders 


When the ACCC has successfully brought an action for penalty 


or injunction, it may request that the court make any ancillary 


order in favour of specifically named people who have suffered 


loss or damage. 


 


10.0  Part 3-2 Division 1 – Consumer 


guarantees  


The implies in contracts for the supply of goods by a 


corporation to a consumer conditions as to title, 


correspondence with description, merchantable quality and 


fitness for purpose. 


The implied conditions will apply whether the contract is one 


for sale, exchange, lease, hire or hire purchase. 
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10.1 Section 3 ACL-definition of ‘consumer’ 


This section defines the term ‘consumer’ by reference to the 


types or value of goods or services purchased, or, in the case of 


vehicles, the price of which exceed $40 000, the primary 


purpose for which the vehicle is acquired. 


A person (including a corporation) will be a consumer in 


relation to particular goods if either: 


 the goods are priced at $40 000 or less; or 


 the goods are priced in excess of $40 000 but are of a kind 


ordinarily acquired for personal, domestic, or household 


use or consumption, or, in the case of vehicles, the vehicle 


is acquired primarily for use in the transport of goods on 


public roads 


 and they are not purchased for either: 


 re-sale; or 


 using them up or transforming them in business in the 


course of the process of production or manufacture, or in 


the course of repairing or treating other goods or repairing 


or treating fixtures  


A person (including a corporation) will be a consumer in 


relation to particular services if either: 


 the services cost $40 000 or less; or 


 the cost of the services exceed $40 000 but the services 


are of a kind usually purchased for personal, domestic or 


household use or consumption . 
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10.2 Implied conditions 


 The supplier must be able to give the consumer clear title 


to the goods. 


 Goods supplied by description or sample must 


correspond with the description or sample. 


 Goods must be of merchantable quality. 


 Goods must be fit for their purpose. 


  


10.3 Implied warranties 


 quiet possession 


 to own the goods outright 


 that services are carried out with due care and skill  


 services and materials associated with them must be fit for 


the purpose for which they are supplied. 


 


10.4 Part 3-2, Div 1, Sub-div C-Gurantees not to be 


excluded etc by contract 


A seller cannot exclude the implied conditions and warranties 


and any term of a contract which attempts to do so will be void. 


This is the general rule. 


10.5 Remedies for breach of the implied terms 


The Australian Competition and Consumer Commission cannot 


bring an action for breach of any of the statutory conditions or 


warranties. It is up to the consumer to bring a private action for 


damages and/or to rescind the contract. 
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The consumer the right to rescind for breach of an implied 


condition. The consumer has the right to return the goods to 


the seller and obtain a refund of the purchase price. 


To obtain a refund a consumer should: 


 return the goods within a reasonable time; 


 not dispose of, lose, or destroy the goods; 


 not allow the goods to become unmerchantable through 


failing to take reasonable care to preserve them; 


 not damage the goods by using them in an abnormal way. 


 


10.6 Damages 


The consumer can bring a private action for damages against 


the supplier to cover the cost of repair of the goods (including 


freight costs) or the re-performance of services. 


A court may award compensation for consequential loss 


or damage, for example, a defect in a refrigerator causing 


damage to a consumer’s home. 


Note the right to rescind applies only to breach of condition and 


not breach of warranty. 
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