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7 Rule of Law 
Expounding the Constitution 


LEARN ING OBJ ECTIVES 
As a result of reading this chapter, the student will be able to: 


0 Explain what is meant by the rule of Jaw 
f) Outline the protections afforded citizens by the Fourth, Fifth, and Sixth 


Amendments 


• e 
0 


0 


Define and give examples of probable cause 


Describe the rationale for and ramifications of the exclusionary rule 


Distinguish between arrests and searches and seizures with and without 


a warrant 


Explain what is permitted and prohibited with respect to searches of 


automobiles 


172 .. 








f) Describe three recent court decisions concerning warrantless searches of 
homes by police under exigent circumstances to render emergency aid 


«i) Describe some significant ways in which the Mirando decision has been 
modified 


f) Explain the law regarding the use of GPS systems for surveilling suspects ' 
vehicles 


(!) Delineate the major rights of juveniles as well as the major philosophical 
differences in the law for treatment of juvenile and adult offenders 


4D Define "stand your ground" laws and describe its impact on police and 
prosecutors 


Introduction 
The Bill of Rights-the first ten amendments to the U.S. Constitution-was passed largely to protect 


all citizens from excessive governmental power. The police are expected to control crime within the 
framework of these rights; they must conduct themselves in a manner that conforms to the rule of law 


as set forth in the U.S Constitution, state constitutions, statutes passed by state legislatures, and the 
preced ent of prior interpretations by the courts. 


What is meant by the rule of low? This commonly used phrase was comprehensively defined in 1885 
by Albert Venn Dicey in his now-classic Introduction to the Study of the Law of the Constitution 1 Dicey 


identified three principles that together establish the rule of law: 


1. Absolute supremacy or predominance of regular law as opposed to the influence of arbitrary 
power 


2. Equality before the law or the equal subjection of all classes to the ordinary law of the land 
administered by the ordinary courts 


3. Law of the U.S. Constitution as a consequence of the rights of individuals as defined and 


enforced by the courts 


In oth er words, under the rule of law of the United States, the means are more important than the ends. 


A nation's democratic form of government would be of little value if the police could arrest, search, and 
seize its citizens and their property at will. 


This chapter examines three constitutional amendments that regulate the police and prevent abuses of 
power: th e Fourth Amendment (probable cause, exclusionary rule, arrest, search and seizure, electronic 


surveillance, and lineups), the Fifth Amendment (confessions, interrogation, and entrapment), and the 


Sixth Amendment (right to counsel and interrogation). To avoid overwhelming the reader with case 
titles, only better-known court cases-such as Miranda v. Arizona-are included in the body of the 
chapter; others are cited in the Notes section. Also discussed is a related, yet in some ways very dif-


ferent, area of law and procedure: the law p ertaining to juvenile offenders. Finally, an exhibit includes a 
review of the new (and high ly controversial) "stand your ground" law that has been enacted in several 


states. A summary, review questions, and several scenarios and activities that provide opportunities to 


learn by d oing conclude the chapt er. 


It is also important to remember that our nation's laws are dynamic- that is, like our society in general, 


they are constantly changing. Laws are enacted by courts and legislatures as well as by acts of Congress 
and treat ies and are found in the U.S . and s tate constitutions and statutes, administrative laws (i e , 
those laws involving the p owers and duties of government a gencies), and city and county ordinances; 


therefore, the laws are constantly in flux as new ones are created and old ones are repealed or 


overturned. Therefore, aspiring police officers, students of criminal justice, and of course judges, prose-
cutors, and defense attorneys must keep abreast of changes in the laws. Although many police agencies 
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will have the benefit of a legal advisor ass igne d by their city or county attorney's office to re nder legal 


advice for persons working in the field, most agencies probably d o not have that luxury and thus must 


make an extra effort to read and unders ta nd new court decisions and other enactments . Publications 


such as the following will help one to keep abreast of such changes : the FBI Law Enforcemen t B ulletin, 


The Police Chief magazine, the Crimin al La w Reporter, U.S. Law Week, and the Supreme Co urt Bulletin . 


~ Fourth Amendment 
The right of the people to be secure in their persons, papers, and effects, against unreason-
able searches a~d seizures, shall not be violated, and no Warrants shall issue, but upon 
probable cause, ~upported by Oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized. 
-U.S. Constitution, U.S. Department of Justice. 


The Fourth Amendment is intended to limit overzealous behavior by the police. Its pri-
mary protection is the requirement that a neutral detached magistrate, rather than a police 
officer, issue warrants for arrest and search and seizure. Crime, though a major concern 
to society, is balanced by the concern that officers might thrust themselves unnecessarily 
into our homes . The Fourth Amendment requires that the necessity for a person's right of 
privacy to yield to society's right to search is best decided by a neutral judicial officer, not 
by an agent of the police. 2 


Probable Cause 
The standard for a legal arrest is probable cause. This important concept is elusive at best; 
it is often quite difficult for professors to explain and even more difficult for students to 
understand. One way to define probable cause is to say that for an officer to make an 
arrest, he or she must have more than a mere hunch, yet less than actual knowledge, that 
the arrestee committed the crime. I often use the following example from my own experi-
ence to better explain the concept: 


At midnight, a fifty-five-year-old woman, having spent several hours at a city bar, wished to 
leave the bar and go to a nightclub in a rural part of the county. A man offered her a ride, 
but rather than driving directly to the nightclub, he drove to a remote place and parked 
the car. There he raped the woman and forced her to orally sodomize him. She fought him 
and later told the police she thought she had broken the temples (side pieces) of his black 
glasses. After the act, he drove her back to town; when she got out of the car, she saw the 
license plate number and thought that the hood of the car was colored red. Her account of 
the crime and her physical description of the rapist immediately prompted a photograph 
lineup; a known rape/sodomy suspect's picture was shown to her, along with photos of sev-
eral other men with a similar description. She tentatively identified the suspect in the mug 
shot but could not be certain; the suspect's mug shot had been taken several years earlier. 


With this preliminary information, two police officers (one of whom was this author) 
hurried to the suspect's home to question him. They did not have a warrant. Upon enter-
ing the suspect's driveway, the officers observed a beige car-with a red hood. Probable 
cause was beginning to build. Next the officers noted that the vehicle's license plate num-
ber matched the one given by the victim; probable cause was now growing by leaps and 
bounds. Then the suspect exited the house and walked toward his car; the officers observed 
that the frame of his eyeglasses was black but that the temples were gold, indicating that the 
black temples had probably been broken and replaced by spare gold temples. The officers 
now had, by any standard, adequate probable cause to lead a "reasonable and prudent" 
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person to believe that this suspect was the culprit; the failure to arrest him would have been 
a gross miscarriage of justice. The suspect was thus arrested and placed in an actual lineup, 
where the victim identified him. This was one of those rare cases where the evidence was 
so compelling that the defendant pleaded guilty at his initial appearance and threw himself 
on the judge's mercy. 


Of course, the facts of each case and the probable cause present are different; the court 
will examine the type and amount of probable cause that the officer had at the time of the 
arrest. It is important to note that a police officer cannot add to the probable cause used 
to make the arrest after effecting the arrest; the court will determine whether there existed 
sufficient probable cause to arrest the individual based on the officer's knowledge of the 
facts at the time of the arrest. 


The Supreme Court has upheld convictions when probable cause was provided by a 
reliable informant, 3 when it came in an anonymous letter,4 and when a suspect fit a Drug 
Enforcement Administration profile of a drug courier. 5 The Court has also held that police 
officers who "reasonably but mistakenly conclude that probable cause is present" are 
granted qualified immunity from civil action. 6 


Exclusionary Rule 
The Fourth Amendment recognizes the right to privacy, but its application raises some 
perplexing questions. First of all, not all searches are prohibited-only those that are 
unreasonable. Another issue has to do with how to handle evidence that is illegally 
obtained. Should murderers be released, Justice Benjamin Cardozo asked, simply because 
"the constable blundered"? 7 The Fourth Amendment says nothing about how it is to be 
enforced, a problem that has stirred a good amount of debate for a number of years. Most of 
this debate has focused on the wisdom of, and the constitutional necessity for, the so-called 
exclusionary rule, which requires that all evidence obtained in violation of the Fourth 
Amendment be excluded from government's use in a criminal trial. 


The 1961 Supreme Court decision in Mapp v. Ohio 8 helped in explaining the admis-
sibility of illegally seized evidence in the state courts (see Court Closeup: Mapp v. Ohio). 


A Officers have a responsibility to testify in court. (Courtesy Washoe County Sheriff's Office.) 
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Court Closeup Mapp v Ohio, 367 U.S. 643 (1961) 


In May 1957, three Cleveland police officers went to 
Dolree Mapp's house to follow up on an informant's tip 
that a suspect in a recent bombing was hiding there. They 
also had information that a large amount of materials for 
operating a numbers game would be found . Upon arrival 
at the house, officers knocked on the door and demanded 
entrance, but Mapp, after telephoning her lawyer, refused 
them entry without a search warrant. 


to prove that the materials belonged to Mapp; the defense 
contended that the books were the property of a former 
boarder who had left his belongings behind. The jury con-
victed Mapp, and she was sentenced to an indefinite term 
in prison. 


In May 1959, Mapp appealed to the Ohio Supreme 
Court, claiming that the obscene materials were not in 
her possession and that the evidence was seized illegally. 
The court disagreed, ruling the evidence admissible. In 
June 1961, the U.S . Supreme Court overturned the con-
viction, holding that the Fourth Amendment's prohibi-
tion against unreasonable search and seizure had been 
violated: 


Three hours later, the officers again attempted to enter 
Mapp's house, and again she refused them entry. They then 
forcibly entered the house. Mapp confronted the officers, 
demanding to see a search warrant; an officer waved a 
piece of paper at her, which she grabbed and placed in her 
bosom. The officers struggled with Mapp to retrieve the 
piece of paper, at which time Mapp's attorney arrived at 
the scene. The attorney was not allowed to enter the house 
or to see his client. Mapp was forcibly taken upstairs to 
her bedroom, where her belongings were searched. One 
officer found a brown paper bag containing books that he 
deemed to be obscene. 


Mapp was charged with possession of obscene, lewd, or 
lascivious materials. At the trial, the prosecution attempted 


[Because) the right to be secure against rude 
invasions of privacy by state officers is ... 
constitutional in origin, we can no longer 
permit that right to remain an empty promise. 
We can no longer permit it to be revocable at 
the whim of any police officer who, in the name 
oflaw enforcement itself, chooses to suspend its 
enjoyment. 


But the Court's decision in Mapp did not end the controversy surrounding the exclusionary 
rule: Opponents of the rule are left with the suspicion that the rule is invoked only by 
someone-usually a guilty person-who does not want evidence of his or her crimes to 
be used at trial; furthermore, they believe that the suspect's behavior has been much more 
reprehensible than that of the police. 9 


The Supreme Court has objected to police behavior when it "shocks the conscience;' 
excluding evidence, for example, that was obtained by forcible extraction (by stomach 
pump) from a man who had swallowed two morphine capsules in the police's presence.10 


Modifications of the Exclusionary Rule Three major decisions during the 1983-
1984 term of the Supreme Court served to modify the exclusionary rule. Then Associate 
Justice William Rehnquist (appointed Chief Justice in 1986) established a "public 
safety exception'' to the doctrine. In that case, the defendant was charged with criminal 
possession of a firearm after a rape victim described him to the police. The officers 
located him in a supermarket, and upon questioning him about the weapon's whereabouts 
(without giving him the Miranda warning), they found it located behind some cartons. 
Rehnquist said that the case presented a situation in which concern for public safety 
outweighed a literal adherence to the rules. The police were justified in questioning the 
defendant on the grounds of"immediate necessity:' 11 


Another 1984 decision announced the "inevitability of discovery exception:' 
A ten-year-old girl was murdered and her body hidden. While transporting the suspect, 
detectives-who had promised the suspect's attorney that they would not question him 
while in transit-appealed to his sensitivities by saying it would be proper to find the body 
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so that the girl's parents could give her a Christian burial. (This became known as the 
"Christian Burial Speech:') The suspect, Robert Williams, directed them to the body while, 
at the same time, a large search party was two-and -one -half miles away, combing both sides 
of the highway. Williams was tried and convicted of murder. In 1977, the Supreme Court 
overturned the conviction, ruling that the detectives had violated the defendant's rights 
by inducing him to incriminate himself without the presence of counsel (although it was 
noted that, even though his statements could not be admitted at a second trial, evidence of 
the body's location and condition might be admissible as the body would have been dis -
covered even if the incriminating statements had not been elicited from respondent). Using 
this "inevitability of discovery" rationale, at a second trial, evidence concerning the body's 
location and condition was admitted, Williams was again convicted offirst-degree murder. 
Using this "inevitability of discovery" rationale, at a second trial, evidence concerning the 
body's location and condition was admitted and Williams was again convicted of first-
degree murder; in 1984 the Supreme Court upheld his conviction. 12 


Also in 1984, the Court ruled that evidence can be used even if obtained under a search 
warrant that is later found to be invalid. The Court held that evidence obtained by police 
officers acting in good faith on a reasonable reliance on a search warrant issued by a neutral 
magistrate could be used at trial even if the warrant was later found to be lacking in prob-
able cause. This decision prompted a strong dissenting opinion by three justices, including 
William Brennan Jr., who said, "It now appears that the Court's victory over the Fourth 
Amendment is complete:' 13 


Another ruling favorable to the police was handed down in 1988. Federal agents, 
observing suspicious behavior in and around a warehouse, illegally entered the building 
(with force and without a warrant) and observed marijuana in plain view. They left and 
obtained a search warrant for the building; then they returned and arrested the defendant 
for conspiracy to deliver illegal drugs. The Court allowed the evidence to be admitted at 
trial, saying that it ought not to have been excluded simply because of unrelated illegal con -
duct by the police. If probable cause could be established apart from their illegal activity, 
the Court said, evidence obtained from the search should be admitted. 14 


In summary, since the Warren Court expanded the rights of criminal defendants in 
the 1960s, a surge of cases to the Supreme Court has raised further questions concerning 
the exclusionary rule. Many observers expected the Court to overturn Mapp, yet the Court 
has not done so, apparently believing that without Mapp the flagrant abuses that occurred 
before it could resurface. 


Arrests 
A restriction on the right of the police to arrest is the hallmark of a free society. A basic 
condition of freedom is that one cannot be legally seized in an arbitrary and capricious 
manner at the discretion or whim of any government official. It is customary to refer to the 
writ of habeas corpus-the "Great Writ" -as the primary guarantee of personal freedom in 
a democracy. Habeas corpus is defined simply as a writ requiring an incarcerated person 
to be brought before a judge for an investigation of the restraint of that person's liberty. It 
should be noted that habeas corpus is the means of remedying wrongful arrest or other 
detention that has already occurred and that may have been illegal. The constitutional or 
statutory provisions for making an arrest are of crucial importance because they prevent 
police action that could be very harmful to the individual. 15 


Arrests with a Warrant It is always best for a police officer to effect an arrest with a 
warrant. In fact, in 1980, the Supreme Court required police officers to obtain warrants 
when making felony arrests, should there be time to do so-that is, when there are no 
exigent circumstances.16 To obtain an arrest warrant, the officer or a citizen swears in 
an affidavit (as an "affiant") that he or she possesses certain knowledge that a particular 
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person has committed an offense. For example, a private citizen tells police or the district 
attorney that he or she attended a party at a residence where drugs or stolen articles 
were present, or (as is often the case) a detective gathers physical evidence or interviews 
witnesses or victims and determines that probable cause exists to believe that a particular 
person committed a specific crime. In any case, a neutral magistrate, if he or she agrees 
that probable cause exists, will issue the arrest warrant. Officers will execute the warrant, 
taking the suspect into custody to answer the charges. 


Warrantless Arrests An arrest without a warrant requires exigent circumstances 
and that the officer possess probable cause (as explained previously in the sodomy case) . 
Street officers rarely have the time or opportunity to effect an arrest with a warrant in 
hand. Although the following real-life case involves a search preceding an arrest, it will 
make the point. One afternoon, a police officer was sent to the residence of several college 
students. They reported that four men left their party and that soon afterward another 
guest discovered that a stereo had been taken from a car parked in the yard. A description 
of the men and their vehicle was given to the officer, who soon observed a vehicle and 
four men matching the description. The men were stopped in their vehicle, and the officer 
called for backup. 


The law does not require that the officer ask the subjects to stay put while he speeds 
off to the courthouse to attempt to secure a search warrant. The doctrine of probable 
cause allows the officer to search the vehicle and arrest the occupants if stolen or con-
traband items are found (as in this case, where the stolen stereo was found under the 
driver's seat) . Police officers encounter these kinds of situations thousands of times each 
day. Such searches and arrests without benefit of a warrant are legally permissible, pro-
vided the officer had probable cause (which can later be explained to a judge) for his or 
her actions. 


A Police officers frequently engage in warrantless arrests, searches, and seizures, and must 


therefore fully understand related court decisions as well as the concept of probable cause . 


(Co urtesy FBI.) 
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Court Cases In 1979, the Suprem·e Court rendered two decisions relating to arrests. 
Police, the Court said, must have probable cause to take a person into custody and to 
the police station for interrogation.17 Police may not randomly stop a single vehicle to 
check the driver's license and registration; there must be probable cause for stopping 
the driver. 18 However, in 1990 the Court ruled that the stopping of all vehicles passing 
through sobriety checkpoints-a form of seizure-did not violate the Constitution, 
although singling out individual vehicles for random stops without probable cause is 
not authorized. 19 Several days later, it ruled that police were not required to give drunk-
driving suspects a Miranda warning and could videotape their responses. 20 


In related decisions in the 2003-2004 term, the Supreme Court held that police may 
arrest everyone in a vehicle in which drugs are found. A Baltimore officer, stopping a speed-
ing car and finding cocaine in an armrest in the backseat, was told by the driver and the 
two passengers that none of them owned the contraband; he arrested all three. Chief Justice 
Rehnquist wrote that in a small space like a car, officers can reasonably infer "a common 
enterprise" among a driver and passengers and would have probable cause to suspect that 
the drugs might belong to any or all of them. 21 A few months later, the Court ruled that 
police may set up roadblocks to collect information from motorists about crime. Short 
stops, "a very few minutes at most;' are not too intrusive considering the value in crime 
solving; police may also hand out fliers or ask drivers to volunteer information, the Court 
noted. 22 


Finally, since 1975, police practice has been to ensure that a person arrested without a 
warrant receives a "prompt" initial appearance for a probable cause determination to see if 
the police were justified in arresting and holding the detainee. In its 1990-1991 term, the 
Supreme Court said that "prompt" does not mean "immediate" and that within forty-eight 
hours is generally soon enough.23 


Searches and Seizures 
Because of the serious nature of police invasion of private property, the Supreme Court has 
had to examine several issues, particularly as they relate to searches of suspects' homes. 
In late 2003, the Court clarified how long police must wait before breaking into a home 
to serve a warrant, ruling unanimously that it was constitutional for police to wait fifteen 
to twenty seconds before knocking down the door of a drug suspect because to wait any 
longer would give the suspect time to flush evidence down the toilet. (The justices refused, 
however, to state exactly how long is reasonable in serving warrants.)24 However, in 1995, 
the Court affirmed without decision an opinion of the Pennsylvania Supreme Court that 
the police violated the Fourth Amendment when they broke down the door of a residence 
only one or two seconds after they knocked, announced their presence, and said that they 
had a warrant. There were no exigent circumstances present. 25 Furthermore, in Wilson v. 
Arkansas (1995), 26 the Court found a search invalid when police in Arkansas, armed with 
a search warrant after receiving an informant's tip that drugs were being sold at the defen-
dant's home, identified themselves as they entered the residence, ""'here they subsequently 
found drugs and paraphernalia. 


Figure 7-1 • shows the pertinent parts of a search and seizure warrant form for persons 
or property that is used by the U.S. District Courts, for execution by agents of the federal 
government. 


Another decision relating to the area of police conduct at a private home during a 
search was rendered in March 2005. Following a drive-by shooting, police in Simi Valley, 
California, were searching a suspected gang member's house for evidence of a crime-
weapons, ammunition, and gang paraphernalia, in the present case-rather than for con-
traband. Because of the high-risk nature of the case, a special weapons team entered the 
home, handcuffed the four occupants, and so detained them in a garage for two to three 
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AO 93 (Rev. 12/09) Search and Seizu re Warrant 


UNITED STATES DISTRICT COURT 


In the Matter of the Search of 
(Briefly describe the property to be searched 
or identify the person by name and address) 


for the 


Case No. 


SEARCH AND SEIZURE WARRANT 


To: Any authorized law enforcement officer 


An application by a federal law enforcement officer or an attorney for the government requests the search 
of the following person or property located in the District of 
(identify the person or describe the property to be searched and give its location): 


The person or property to be searched, described above, is believed to conceal (identify the person or describe the 
property to be seized): 


I find that the affidavit(s) , or any recorded testimony, establish probable cause to search and seize the person or 
property. 


YOU ARE COMMANDED to execute this wanant on or before 


0 in the daytime 6:00a.m. to 10 p.m. 
(not to exceed 14 days) 


0 at any time in the day or night as I find reasonable cause has been 
established. 


Unless delayed notice is authorized below , you must give a copy of the warrant and a receipt for the property 
taken to the person from whom, or from whose premises, the property was taken, or leave the copy and receipt at the 
place where the property was taken. 


The officer executing this warrant, or an officer present during the execution of the warrant, must prepare an 
inventory as required by law and promptly return this warrant and inventory to United States Magistrate Judge 


(name) 


0 I find that immediate notification may have an adverse result listed in 18 U.S.C. § 2705 (except for delay 
of trial), and authorize the officer executing this warrant to delay notice to the person who, or whose property , will be 
searched or seized (check the appropriate box) 0 for days (not to exceed 30). 


0 until, the facts justifying , the later specific date of 


Date and time issued: 
Judge's signature 


City and state: 
Printed name and title 


FIGURE 7-1 The Form Used by U.S. District Courts for Searches and Seizures of Persons and Property 
Federal Court Search & Seizure Warrant Form. U.S. District Courts, Office of the United States Courts. United States Courts, 2013. 
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hours. The plaintiff alleged a violation of her Fourth Amendment rights . Supreme Court 
disagreed, finding that her detention was permissible, nor did the Court see a distinction 
between detention for a search for criminal evidence and detention for a search for con -
traband, because her detention was based on the existence of a warrant for a residence; 
furthermore, her being handcuffed was reasonable because of the officers' continuing 
safety interestsY 


Furthermore, the Court upheld a search (with a warrant) of a third party's property 
when police had probable cause to believe it contained fruits or instrumentalities of a crime 
(e.g., a newspaper office containing photographs of a disturbance), 28 a search of a wrong 
apartment conducted with a warrant but with a mistaken belief that the address was cor-
rect,29 and a warrantless search and seizure of garbage in bags outside the defendant's 
home. 30 


The Court has also attempted to define when a person is considered "seized" - an 
important issue because seizure involves Fourth Amendment protections. Is a person 
"seized" while police are pursuing him or her? Basically, there is no rule that determines 
the point of seizure in all situations- the standard is whether a suspect believes his or her 
liberty is restrained. This is ultimately a question for a judge or jury to decide. 31 In a recent 
roadblock case, the Court did provide some guidance, however. Where a police roadblock 
resulted in the death of a speeder, the Court said roadblocks involve a "governmental ter-
mination of freedom of movement;' that the victim was therefore seized under the Fourth 
Amendment, and that the police were liable for damages .32 


Two decisions in the 1990- 1991 Supreme Court term expanded police practices. The 
Court looked at a police drug-fighting technique known as "working the buses:' Police 
board a bus at a regular stopping place, approach seated passengers, and ask permission to 
search their luggage for drugs. Justice Sandra Day O'Connor, writing for the majority, said 
that such a situation should be evaluated in terms of whether a person in the passenger's 
position would have felt free to decline the officer's request or to otherwise terminate the 
encounter; it was held that such police conduct does not constitute a search.33 In a com -
panion decision in 2002, the justices held that the police-focusing on possible terrorists 
as well as drug couriers-may question passengers on buses and trains and may search for 
evidence without informing passengers that they can refuse. Police in Florida were on a 
Greyhound bus, asking questions of each passenger, when two men wearing heavy clothing 
on a warm day consented to a search of their luggage and bodies; police found bricks of 
cocaine strapped to their legs. The Court said the men were not coerced into consenting 
and that nothing about the fact that they were seated on a bus forced them to give their-
consent (searches with consent are discussed more fully below). 34 


The Court also decided that no "seizure" occurs when a police officer seeks to appre-
hend a person through a show of authority but applies no physical force (such as in a foot 
pursuit). In this case, a juvenile being chased by an officer threw down an object, later 
determined to be crack cocaine. The Supreme Court found no seizure or actual restraint in 
this situation. 35 Also, it should be noted that the Court held that no individualized suspi-
cion of misconduct was required in either of these cases. , 


Supreme Court decisions have authorized a warrantless seizure of blood from a defen-
dant to obtain evidence. (This was a case of driving under the influence, the drawing of 
blood was done by medical personnel in a hospital, and there were exigent circumstances-
the evidence would have been lost by dissipation in the body.) 36 However, when police 
compelled a robbery suspect to submit to surgery to remove a bullet, the Court held that 
such an intrusion to seize evidence was unreasonable; this case said there are limits to what 
police can do to solve a crime. 37 


Searches and Seizures with and Without a Warrant As is the case with 
making an arrest, the best means by which the police can search a person or premises is 
with a search warrant issued by a neutral magistrate. Such a magistrate has determined, 
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after receiving information from a sworn affiant, that probable cause exists to believe 
that a person possesses the fruits or instrumentalities of a crime or that they are present 
at a particular location. Again, as with arrest, the "luxury" of searching and seizing with 
a warrant is usually confined to investigative personnel, who can interview victims and 
witnesses and gather other available evidence and then request the warrant. Street officers 
rarely have the opportunity to perform such a search, as the flow of events normally 
requires quick action to prevent escape and to prevent evidence from being destroyed or 
hidden. 


Court Cases The U.S. Supreme Court recently rendered three important decisions 
that involved-and clarified-warrantless searches of homes by police under exigent 
circumstances to render emergency aid. A brief overview of the facts is provided for each 
case, to assist in understanCling why the Court arrived at the three decisions. 


First, in Brigham City v. Stuart, 38 the Court considered whether police may enter a 
home without a warrant if they reasonably believe that an occupant is or is about to be 
seriously injured. At about 3:00 A.M ., four officers were dispatched to a loud house party 
where they observed two juveniles consuming alcohol; officers then entered the back-
yard and witnessed an altercation occurring inside the house involving four adults and a 
juvenile. Because of the chaos inside, two of the officers opened the screen door, identi-
fied themselves, entered the home, and placed the adults under arrest for contributing to 
the delinquency of a minor, disorderly conduct, and intoxication. At trial the defendants 
claimed that the officers' warrantless entry into the home violated the Fourth Amend-
ment; the trial court agreed to suppress, as did both the state court of appeals and the Utah 
Supreme Court. The U.S. Supreme Court reversed the state courts, holding that the officers' 
warrantless entry into the home was justified under the emergency aid exception because 
their entry "was plainly reasonable under the circumstances:' 


In Michigan v. Fisher, 39 police officers responding to a disturbance call were directed to a 
residence where a man was said to be "going crazY:' Upon arrival the officers observed drops 
of blood in the area and the defendant inside the home, yelling and throwing objects. Fisher 
refused to answer the door and ignored officers' questions concerning his medical condition. 
One officer saw Fisher pointing a gun in his direction; eventually, Fisher was subdued and 
charged with assault with a dangerous weapon and possessing a weapon during the com-


,1 mission of a felony. The lower courts suppressed the gun as evidence, stating it was seized 
in violation of his Fourth Amendment rights, that the situation did not rise to the level of 
an emergency and thus did not justify the warrantless entry into Fisher's home; nor did they 
believe the drops of blood indicated a serious, life-threatening injury. The U.S. Supreme 
Court reversed in view of its long line of cases involving exigent circumstances, particularly 
Brigham City v. Stuart. Here, in Fisher, the Supreme Court said the relevant consideration is 
whether the officer has an "objectively reasonable basis for believing that a person is in need 
of aid:' Using that standard, the Court found ample support for application of the emergency 
aid exception, stating, "Officers do not need ironclad proof of a likely serious, life-threatening 
injury to invoke the emergency aid exception;' and should not be required to "walk away 
from a situation like the one they encountered here. The role of a peace officer includes pre-
venting violence and restoring order, not simply rendering aid to casualties:' 


Finally, in mid-2011 the U.S. Supreme Court again made it easier for police to enter a 
home without a warrant. In Kentucky v. King, 40 the Court upheld the warrantless search of 
an apartment after police smelled marijuana and feared that persons inside were destroy-
ing evidence. Police in Lexington, Kentucky, were pursuing a drug suspect and banged on 
the door of an apartment where they thought they smelled marijuana. After identifying 
themselves, the officers heard movement inside the apartment and, suspecting that evi-
dence was being destroyed, kicked in the door and found King smoking marijuana (he also 
possessed cocaine). King was convicted of multiple drug crimes and sentenced to eleven 
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years in prison. Kentucky's highest court ruled that the drugs found in the apartment were 
inadmissible as evidence, not finding any "emergency circumstances" present, and that 
instead police should have sought a search warrant. The U.S. Supreme Court disagreed, say-
ing that the police acted reasonably: when police knock on a door and there is no response, 
and then hear movement inside that suggests evidence is being destroyed, they are justified 
in breaking in. 


Other Types of Warrantless Searches Five types of searches may be conducted 
without a warrant: (1) searches incidental to lawful arrest, (2) searches during field inter-
rogation (stop -and-frisk searches), (3) searches of automobiles that are carried out under 
special conditions, ( 4) seizures of evidence in "plain view;' and (5) searches when consent 
is given. 


Searches Incidental to lawful Arrest. In United States v. Robinson (1973), the defendant 
was arrested and taken to the police station for driving without a permit -an offense for 
which a full-scale arrest could be made. Robinson was taken to jail and searched, and 
heroin was found. He tried to suppress the evidence on the grounds that the full-scale 
arrest and custodial search were unreasonable for a driver's license infraction. The Supreme 
Court disagreed, saying that the arrest was legal and that when police assumed custody of 
Robinson, they needed total control and therefore could perform a detailed inventory of 
his possessions: "It is the fact of the lawful arrest that establishes the authority to search and 
we hold that in the case of lawful custodial arrest a full search of the person is not only an 
exception to the warrant requirement of the Fourth Amendment, but is also a 'reasonable' 
search under that Amendmenf'41 


The rationale for this decision was in part the possibility that the suspect might destroy 
evidence unless swift action was taken. But in Chime/ v. California (1969), when officers 
without a warrant arrested an individual in one room of his house and then proceeded 
to search the entire three-bedroom house, including the garage, attic;, and workshop, the 
Supreme Court said that searches incidental to lawful arrest are limited to the area within 
the arrestee's immediate control or that area from which he or she might obtain a weapon. 
Thus if the police are holding a person in one room of the house, they are not authorized to 
search and seize property in another part of the house, away from the arrestee's immediate 
physical presence.42 


The Court approved the warrantless seizure of a lawfully arrested suspect's clothes even 
after a substantial time period had elapsed between the arrest and the search.43 Another 
advantage given the police was the Court's allowing a warrantless in-home "protective 
sweep" of the area in which a suspect is arrested to reveal the presence of anyone else who 
might pose a danger. Such a search, if justified by the circumstances, is not a full search of 
the premises and may only include a cursory inspection of those spaces where a person 
could be hiding. 44 


Searches During Field Interrogation (Stop-and-Frisk Searches). In 1968, the U.S. 
Supreme Court heard a case challenging the constitutionality of on-the-spot searches and 
questioning by the police. The case, Terry v. Ohio, involved a suspect who was stopped and 
searched while apparently "casing" a store for robbery (see the Court Closeup: Terry v. Ohio). 


The Court's dilemma in this case was whether to rule that in some circumstances the 
police do not need probable cause to stop and search people, and thus appear to invalidate 
Mapp v. Ohio, or to insist on such a high standard for action by the police that they could 
not function on the streets.45 The Court held that a brief on -the-spot stop for questioning, 
accompanied by a superficial search (a pat-down search) of external clothing for weapons, 
was something less than a full-scale search and therefore could be performed with less than 
the traditional amount of probable cause. This case instantly became-and remains-a 
major tool for the police. 
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Court Closeup 


While Terry said the stop and frisk is legal under the Fourth Amendment in cases 
involving direct police observation, other cases have said that such a stop is legal when 
based on information provided by an informant46 and when an individual is the subject of 
a "wanted" flier from another jurisdiction.47 In summary, police officers are justified, both 
to provide for their own safety and to detect past or future crimes, in stopping and ques-
tioning people. A person may be frisked for a weapon if an officer fears for his or her life, 
and the officer may go through the individual's clothing if the frisk indicates the presence 
of a weapon. Regardless of the rationale for the stop and frisk, there will always be some 
argument about whether this type of search is being used frivolously or to harass individu-
als . However, in balancing the public's need for safety against individual rights, the Court 
was willing to tip the scales in favor of community protection, especially where the safety 
of the officer was conc~rned.48 


An important expansion of the Terry doctrine was handed down in 1993 in Minnesota 
v. Dickerson,49 in which a police officer observed a man leave a notorious crack house and 
then try to evade the officer. The man was eventually stopped and patted down, during 
which time the officer felt a small lump in the man's front pocket that was suspected to be 
drugs. After manipulating and squeezing the lump, the officer removed it from the man's 
pocket; the object was crack cocaine wrapped in a cellophane container. Although the 
defendant's arrest and conviction were later thrown out (the Supreme Court reasoned that 
the search was illegal because it went beyond the limited frisk for weapons, as permitted by 
Terry), the Court also allowed such seizures in the future when officers' probable cause is 
established by the sense of touch. 


Another case extending Terry, Illinois v. Wardlow, 5° was decided in January 2000. The 
Court held that a citizen's running away from the police-under certain conditions-
supports reasonable suspicion to justify a search. Two Illinois police officers investigating 
drug transactions i~ an . area of heavy drug activity observed Wardlow holding a bag. Upon 


Terry v. Ohio, 319 U.S. 1 (1968) 


Cleveland Detective McFadden, a veteran of nineteen 
years of police service, first noticed Terry and another man 
at about 2:30P.M. on the afternoon of the arrest in October 
1963. McFadden testified that it appeared the men were 
"casing" a retail store. He observed the suspects making 
several trips down the street, stopping at a store window, 
walking about a half block, turning around, walking back, 
and pausing to look inside the same store window. At one 
point they were joined by a third party, who spoke with 
them and then moved on. McFadden claimed that he fol-
lowed them because he believed it was his duty as a police 
officer to investigate the matter further. 


him around so that they were facing the other two, with 
Terry between McFadden and the others, and patted down 
the outside of his clothing:' In a breast pocket of Terry's 
overcoat, the officer felt a pistol. McFadden found another 
pistol on one of the other men. The two men were arrested 
and ultimately convicted of concealing deadly weapons. 
Terry appealed on the ground that the search was illegal 
and that the evidence should have been suppressed at trial. 


The U.S. Supreme Court disagreed with Terry, hold-
ing that the police have the authority to detain a person 
briefly for questioning even without probable cause if they 
believe that the person has committed a crime or is about 
to commit a crime. Such detention does not constitute an 
arrest. If the officer reasonably suspects that he or she is in 
danger, the officer may also frisk a person. 


Soon the two rejoined the third man; at that point 
McFadden decided the situation demanded direct action. 
The officer approached the subjects, identified himself, 
and then requested that the men identify themselves. 
When Terry said something inaudible, McFadden "spun Source: T he Supreme Court o f the United States, 1968 . 
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seeing the two officers, Wardlow fled, but he was soon stopped. The officers conducted a 
protective pat down and then squeezed the bag; they felt a gun and arrested Wardlow. The 
Court reasoned that, taken together, several factors (the stop occurred in a high-crime area; 
the suspect acted in a nervous, evasive manner; and the suspect engaged in unprovoked 
flight upon noticing the police) 51 were sufficient to establish reasonable suspicion. 


Another important Supreme Court decision in February 1997 took officer safety into 
account. In Maryland v. Wilson, 52 the Court held that police may order passengers out 
of vehicles they stop, regardless of any suspicion of wrongdoing or threat to the officers' 
safety. Chief Justice Rehnquist cited statistics showing officer assaults and murders dur-
ing traffic stops and noted that the "weighty interest" in officer safety is present whether 
a vehicle occupant is a driver or a passenger. (Here, a Maryland state trooper initiated 
a traffic stop and ordered an apparently nervous passenger, Wilson, to exit the vehicle. 
While doing so, Wilson dropped a quantity of crack cocaine, for which he was arrested 
and convicted.) 


Searches of Automobiles Carried Out Under Specia l Conditions. The third general 
circumstance allowing a warrantless search is when an officer has probable cause to believe 
that an automobile contains criminal evidence. The Supreme Court has traditionally 
distinguished searches of automobiles from searches of homes on the grounds that a car 
involved in a crime can be rapidly moved and its evidence irretrievably lost. The Court 
first established this doctrine in Carroll v. United States (1925) . In this case, officers 
searched the vehicle of a known bootlegger without a warrant but with probable cause, 
finding sixty-eight bottles of illegal booze. On appeal, the Court ruled that the seizure 
was justified. However, Carroll established two rules: First, to invoke the Carroll doctrine, 
the police must have enough probable cause that if there had been enough time, a search 
warrant would have been issued; second, urgent circumstances must exist that require 
immediate action. 53 


Extending the creation of the Carroll doctrine, however, two new questions confronted 
the justices: whether impounded vehicles wer,e subject to warrantless search and whether 
searches could be made of vehicles stopped in routine traffic inspections. In Preston v. 
United States (1964), the Court ruled that once the police had made a lawful arrest and 
then towed the suspect's car to a different location, they could not conduct an incidental 
search of the vehicle. The Court reasoned that because such a search was remote in time 
and place from the point of arrest, it was not incidental and therefore was unreasonable. 54 


Harris v. United States ( 1968) upheld the right of police to enter an impounded vehicle 
following a lawful arrest in order to inventory its contents. 55 Building on this decision, the 
Court later upheld a warrantless search of a vehicle in custody, saying that because the 
police had probable cause to believe it contained evidence of a crime and could be easily 
moved, it made little difference whether a warrant was sought or an immediate search 
conducted. 56 


In 1974, the expectation of citizens to privacy in their vehicles was further diminished 
when the Court said an automobile has "little capacity for escaping public scrutiny [as] it 
travels public thoroughfares where both its occupants and its contents are in plain view:'57 


This position was reinforced in 1976 when the Court s"aid that a validly impounded car 
may be searched without probable cause or warrant as it is reasonable for an inventory of 
its contents to be made as a protection against theft or charges of theft while the car is in 
police custody. 58 


An automobile may be searched following the lawful search of its driver or another 
occupant. Following the rationale of Chi mel, the Court ruled that the entire interior of the 
car, including containers, may be examined even if the items are not within the driver's 
reach. 59 The Court went on to say that a warrantless search of an automobile incidental to 
a lawful arrest, including its trunk and any packages or luggage, is permissible if there is 
probable cause to believe that it contains evidence of a crime. 60 The Court also authorized 
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a protective pat down of vehicle passenger compartments for weapons (similar to that of 
persons in Terry v. Ohio) after a valid stop and when officers have a reasonable belief that 
they may be in danger.61 Finally, it was decided in 1987 that evidence seized by opening 
a closed container during a warrantless inventory search of a vehicle incidental to lawful 
arrest is admissible. 62 


During its 1990-1991 term, the Supreme Court extended the long arm of the law with 
respect to automobiles. In a May 1991 decision, the Court declared that a person's general 
consent to a search of the interior of an automobile justifies a search of any closed con-
tainer found inside the car that might reasonably hold the object of the search; thus, an 
officer, after obtaining a general consent, does not need to ask permission to look inside 
each closed container. 63 One week later, the Court ruled that probable cause to believe that 
a container within a car hQlds contraband or evidence allows a warrantless search of that 
item under the automobile exception, even in the absence of probable cause extending to 
the entire vehicle. 64 This decision clarified the Carroll doctrine. 


During its 1998-1999 term, the Court held that when an officer has probable cause to 
search a vehicle, the officer may search objects belonging to a passenger in the vehicle, pro-
vided the item the officer is looking for could reasonably be in the passenger's belongings.65 


(Here the officer was searching an automobile for contraband, searched a passenger's purse, 
and found drug paraphernalia there.) 


In early 2013 the Supreme Court ruled on the constitutionality of police using trained 
drug-sniffing dogs outside of a home to determine the presence of drugs within. The Court 
held, 66 5-4, that such use of dogs constitutes a "search" under the Fourth Amendment, 
and thus required a warrant. Here, officers from the Miami-Dade Police Department 
approached Jardines' home with a drug dog after receiving a tip that marijuana was being 
grown in the house. The Labrador retriever alerted officers to the presence of marijuana 
in the house, and the officers obtained a search warrant and discovered the plants. Justice 
Antonin Scalia's opinion stated that: "To find a visitor knocking on the door is routine 
(even if sometimes unwelcome); to spot that same visitor exploring the front path with a 
metal detector, or marching his bloodhound into the garden before saying hello and asking 
permission, would inspire most of us to-'-well, call the police:' Scalia said using the dog 
was no different from using thermal imaging technology from afar to peer inside homes 
without a warrant. However, just one month earlier the Court unanimously held that an 
alert by a trained police dog during a traffic stop gave officers probable cause to further 
search a vehicle.67 


More recently regarding vehicle searches, in April 2009 the Supreme Court overturned 
nearly three decades of a particular police practice by holding that, where an individual has 
been arrested and is in police custody away from his or her vehicle, unable to access the 
vehicle, officers may not then search the vehicle without a warrant. Here, the officers did 
so, and discovered a handgun and a plastic bag of cocaine; the Court said it is a violation 
of the Fourth Amendment's protection against unreasonable searches and seizures. 68 In 
essence, the Court is saying that police may search the passenger compartment of a vehicle 
incident to a recent occupant's arrest only if it is reasonable to believe that the arrestee 
might access the vehicle at the time of the search or that the vehicle contains evidence of 
the offense of arrest. 


Finally, in 2012 the U.S. Supreme Court ruled69 that police violated the Constitu-
tion when they attached a Global Positioning System (GPS) device to a suspect's vehicle 
without a search warrant. Police had followed a drug trafficking suspect for a month 
and eventually found nearly 100 kilograms of cocaine and $1 million in cash when raid-
ing the suspect's home in Maryland. Justice Scalia noted that the Fourth Amendment's 
protection of "persons, houses, papers, and effects, against unreasonable searches and 
seizures" extends to automobiles as well, and that even a small trespass, if committed in 
"an attempt to find something or to obtain information;' constituted a "search" under 
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the Fourth Amendment. This decision is anticipated to primarily affect major narcotics 
investigations. 


Seizures of Evidence in "Plain View." The police do not have to search for items that 
are in plain view. If such items are believed to be fruits or instrumentalities of a crime 
and the police are lawfully on the premises, they may seize them. For example, if an 
officer has been admitted into a home with an arrest or search warrant and sees drugs 
and paraphernalia on a living room table, he or she may arrest the occupants on drug 
charges as well as the other charges. If an officer performs a traffic stop for an offense 
and observes drugs in the backseat of the car, he may arrest for that as well. Provided 
that the officer was lawfully in a particular place and that the plain-view discovery was 
inadvertent, the law does not require the officer to ignore contraband or other evidence of 
a crime that is in plain view. 


The Supreme Court has said that officers are not required to immediately recognize an 
object in plain view as contraband before it may be seized. (For instance, an officer may 
see a balloon in a glove box with a white powdery substance on its tip and later determine 
the powder to be heroin_)7° Furthermore, fences and the posting of "No Trespassing" signs 
afford no expectation of privacy and do not prevent officers from viewing open fields with-
out a search warrant,7 1 nor are police prevented from making a naked-eye aerial observa-
tion of a suspect's backyard or other curtilage (the grounds around a house or building).72 


Two decisions in the late 1980s have further defined the plain-view doctrine. In one 
case, an officer found a gun under a car seat while looking for the vehicle identification 
number; the Court upheld the search and the resulting arrest as being a plain-view discov-
ery.73 However, in another similar situation, the Court disallowed an arrest when an officer, 
during a legal search for weapons, moved a stereo system to locate its serial number, saying 
that this constituted an unreasonable search and seizure.74 


Searches When Consent Is Given. Another permissible warrantless search involves 
citizens waiving their Fourth Amendment rights and consenting to a search of their 
persons or effects. It must be established at trial, however, that a defendant's consent was 
given voluntarily. In some circumstances, as with metal detectors at airports, an agent's 
right to search is implied. 


A The U.S . Supreme Court, Washington, D.C. (Courtesy Kenneth f. Peak.) 


CHAPTER 7 Rule of Law 187 
T 








In the leading case on consent searches, Schneckloth v. Bustamante (1973), a police 
officer stopped a car for a burned-out headlight. Two other backup officers joined him. 
When asked if his car could be searched, the driver consented. The officers found several 
stolen checks in the trunk. The driver and passenger were arrested and convicted. On 
appeal, the defendants argued that the evidence should have been suppressed, as they did 
not know they had the right to refuse the officers' request to search the car. The Supreme 
Court upheld their convictions, reasoning that the individuals, although poor, uneducated, 
and alone with three officers, could reasonably be considered capable of knowing and 
exercising their right to deny officers permission to search their car.75 


However, police cannot deceive people into believing they have a search warrant when 
they in fact do not. For example, the police, looking for a rape suspect, announced falsely to 
the suspect's grandmother, that they had a search warrant for her home; the evidence they 
found was ruled to be inadmissible. 76 A hotel clerk cannot give a valid consent to a warrant-
less search of the room of one of the occupants; hotel guests have a reasonable expectation 
of privacy, and that right cannot be waived by hotel management?7 


Finally, the right of police to search a home when one occupant consents and the 
other objects was the subject of a Supreme Court decision in March 2006. There, police 
responded to the home of a Georgia couple following a domestic disturbance. The wife told 
the officers that her husband was a drug user and had drugs in their home. An officer asked 
the husband for permission to search the residence and was denied. The wife granted con-
sent, however, and led the officers to a bedroom where cocaine was kept. The defendant-
husband appealed on the grounds that the drugs were the product of an unlawful search, 
and the Supreme Court agreed on the grounds that the Fourth Amendment should not 
ignore the privacy rights of an individual who is present and asserting his rights .78 Note, 
however, that an occupant may still give police permission to search when the other resi-
dent is absent or does not protest. 


Electronic Surveillance 
It was the original view of the Supreme Court, in Olmstead v. United States (1928), that 
wiretaps were not searches and seizures and did not violate the Fourth Amendment; this 
represented the old rule on wiretaps.79 However, that decision was overruled in 1967 in 
Katz v. United States, which held that any form of electronic surveillance, including wire -
tapping, is a search and violates a reasonable expectation of privacy. 80 The case involved a 
public telephone booth, deemed by the Court to be a constitutionally protected area where 
the user has a reasonable expectation of privacy. This decision expressed the view that the 
Constitution protects people, not places. Thus the Court has required that warrants for 
electronic surveillance be based on probable cause, describe the conversations to be over-
heard, be for a limited period of time, name subjects to be overheard, and be terminated 
when the desired information is obtained.8 1 


However, the Supreme Court has held that while electronic eavesdropping (i.e., an 
informant wearing a "bug;' or hidden microphone) did not violate the Fourth Amendment 
(a person assumes the risk that whatever he or she says may be transmitted to the police),82 


the warrantless monitoring of an electronic beeper in a private residence violated the sus -
pect's right to privacy. A federal drug agent had placed a beeper inside a can of ether, which 
was being used to extract cocaine from clothing imported into the United States, and had 
monitored its movements. 83 


Lineups 
A police lineup, as well as other face-to-face confrontations after the accused has been 
arrested, is considered a critical stage of criminal proceedings; therefore, the accused has 
a right to have an attorney present. If counsel is not present, the evidence obtained is 
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inadmissible. 84 However, the suspect is not entitled to the presence and advice of a lawyer 
before being formally charged. 85 


Lineups that are so suggestive as to make the result inevitable violate the suspect's 
right to due process. (In one case, the suspect was much taller than the other two people 
in the lineup, and he was the only person wearing a leather jacket similar to that worn by 
the robber. In a second lineup, the suspect was the only person who had participated in the 
first lineup. 86 ) In short, lineups must be fair to suspects; a fair lineup guarantees no bias 
against the suspect. 


The Supreme Court has held that a suspect may be compelled to appear before a grand 
jury and give voice exemplars for comparison with an actual voice recording. Appearance 
before a grand jury is not a search, and the giving of a voice sample is not a seizure that is 
protected by the Fourth Amendment. 87 


...,.. Fifth Amendment 
No person shall be held to answer for a capital, or otherwise infamous crime, unless on 
a presentment or indictment of a Grand Jury, except in cases arising in the land or naval 
forces, or in the Militia, when in actual service in time of war or public danger; nor shall 
any person be subject for the same offense to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a witness against himself, nor be deprived of 
life, liberty, or property, without due process of law; nor shall private property be taken for 
public use, without just compensation . 
-U.S. Constitution, U.S. Department of Justice. 


A major tool used in religious persecutions in England during the sixteenth century was 
the oath. Ministers were called before the Court of Star Chamber (which, during much of 
the sixteenth and seventeenth centuries, enforced unpopular political policies and meted 
out severe punishments, including w4ipping, branding, and mutilation, without a jury 
trial) and questioned about their beliefs. Being men of God, they were compelled to tell the 
truth and admitted to their nonconformist views; for this, they were often severely pun-
ished or even executed. 88 In the 1630s, the Star Chamber and similar bodies of cruelty were 
disbanded by Parliament. People had become repulsed by compulsory self-incrimination; 
the privilege against self-incrimination was recognized in all courts when claimed by 
defendants or witnesses. Today, the Fifth Amendment applies not only to criminal defen-
dants but also to any witness testifying in a civil or criminal case and anyone testifying 
before an administrative body, a grand jury, or a congressional committee. However, the 
privilege does not extend to blood samples, handwriting exemplars, and other such items 
that are not considered to be testimony. 89 


The right against self-incrimination is one of the most significant provisions in the Bill 
of Rights. Basically it states that no criminal defendant shall be compelled to take the witness 
stand and give evidence against himself or herself. No one can be compelled to answer any 
question if his or her answer can later be used to implicate or convict him or her. Some people 
view the defendant's "taking the Fifth" as an indication of guilt; others view this as a basic right 
in a democracy, wherein a defendant does not have to contribute to his or her own conviction. 
In either case, the impact of this amendment is felt daily by the criminal justice system. 


Decisions Supporting Miranda: Confessions 
Traditionally, the US. Supreme Court has excluded physically coerced confessions on the 
grounds that such confessions might very well be untrustworthy or unreliable in view of 
the duress surrounding them. As the quality of police work has improved, police use of 
physical means to obtain confessions has diminished. Some cases that have come before 
the Supreme Court involved psychological rather than physical pressure on the defendant 
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to confess. One such case involved an accused who was questioned for eight hours by six 
police officers in relays and was told falsely that the job and welfare of a friend who was a 
rookie cop depended on his confession. He was also refused contact with his lawyer. The 
Court reversed his conviction, not so much on the grounds that the confession was unreli-
able but on the grounds that it was obtained unfairly. 90 


In the 1960s, the Supreme Court ruled in Escobedo v. Illinois (1964) 91 (discussed later) 
and in Miranda v. Arizona (1966) 92 (see Court Closeup: Miranda v. Arizona) that confes-
sions made by suspects who have not been notified of their constitutional rights cannot be 
admitted into evidence. In these cases, the Court emphasized the importance of a defen-
dant having the "guiding hand of counsel" present during the interrogation process. 


Once a suspect has been placed under arrest, the Miranda warning must be given before 
interrogation for any offe_nse, be it a felony or a misdemeanor. An exception is the brief 
routine traffic stop; howe~er, a custodial interrogation of a suspect for driving under the 
influence (DUI) requires the Miranda warning. 93 Moreover, after an accused has invoked 
the right to counsel, the police may not interrogate the same suspect about a different 
crime.94 Once a "Mirandized" suspect invokes his or her right to silence, interrogation must 
cease. The police may not readminister Miranda and interrogate the suspect later unless 
the suspect's attorney is present. If, however, the suspect initiates further conversation, any 
confession he or she provides is admissible.95 (This decision involved a suspect who was 
arrested on a state criminal charge and invoked his right to have counsel present at ques-
tioning; then, one day later, the police returned, re- Mirandized him, and during this period 
of questioning he said that he was willing to talk; he then confessed to child molestation.) 


However, in a significant decision in February 2010, the U.S. Supreme Court modi-
fied this ruling in Maryland v. Shatzer. 96 There, a detective attempted to question a prison 
inmate concerning allegations of sexually abusing his son; Shatzer invoked his Miranda 
right to have counsel present during interrogation, so the questioning ceased, Shatzer was 
released back into the general prison population, and the investigation was closed. Three 
years later, Shatzer had been released from prison, rearrested, and returned to prison; the 
earlier investigation was reopened and another detective sought to question Shatzer in 
prison. This time Shatzer waived his Miranda rights and confessed. On appeal, the U.S. 
Supreme Court held that, because Shatzer had experienced a break in Miranda custody of 
more than two weeks between the first and second attempts at interrogation, his confession 
did not have to be suppressed. Justice Antonin Scalia wrote, "The Court concludes that 
the appropriate period is 14 days, which provides ample time for the suspect to get reac-
climated to his normal life, consult with friends and counsel, and shake off any residual 
coercive effects of prior custody."97 


Decisions Modifying Miranda: Interrogations 
Miranda, Escobedo, and Mapp combined to represent the centerpiece of the "due process 
revolution" of the Court of ChiefJustice Earl Warren in the 1960s. However, several deci-
sions, including many by the Court of Chief Justice Warren Burger, have dealt severe blows 
to Miranda. 


It has been held that a second interrogation session held after the suspect had initially 
refused to make a statement did not violate Miranda. 98 If a suspect waives his or her 
Miranda rights and makes voluntary statements while irrational (allegedly "following the 
advice of God"), those statements too are admissible. 99 The Court also decided that when a 
suspect waived his or her Miranda rights, believing the interrogation would focus on minor 
crimes, but the police shifted their questioning to a more serious crime, the confession was 
valid-there was no police deception or misrepresentation. 100 When a suspect invoked 
his or her right to assistance of counsel and refused to make written statements but then 
voluntarily gave oral statements to police, the statements were admissible (defendants have 
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Court Closeup Miranda v. Arizona, 384 U.S. 436 (1966) 


While walking to a Phoenix, Arizona, bus stop on the 
night of March 2, 1963, eighteen-year-old Barbara Ann 
Johnson was accosted by a man who shoved her into his 
car, tied her hands and ankles, and drove her to the edge 
of the city, where he raped her. He then drove Johnson to a 
street near her home, letting her out of the car and asking 
that she pray for him. 


The Phoenix police subsequently picked up Ernesto 
Miranda for investigation of Johnson's rape and included 
him in a lineup at the police station. Miranda was identi-
fied by several women; one identified him as the man who 
had robbed her at knifepoint a few months earlier, and 
Johnson thought he was the rapist. 


Miranda was a twenty-three-year-old eighth-grade 
dropout with a police record dating back to age fourteen, 
and he had also served time in prison for driving a sto-
len car across a state line. During questioning, the police 
told Miranda that he had been identified by the women; 
Miranda then made a statement in writing that described 
the rape incident. He also noted that he was making the 
confession voluntarily and with full knowledge of his legal 


rights. He was soon charged with rape, kidnapping, and 
robbery. 


At trial, Miranda's court -appointed attorney got the 
officers to admit that during the interrogation the defen-
dant was not informed of his right to have counsel present 
and that no counsel was present. Nonetheless, Miranda's 
confession was admitted into evidence. He was convicted 
and sentenced to serve twenty to thirty years for kidnap-
ping and rape. 


On appeal, the U.S. Supreme Court ruled: 


[T]he current practice of incommunicado 
interrogation is at odds with one of our Nation's 
most cherished principles-that the individual 
may not be compelled to incriminate himself. 
Unless adequate protective devices are employed 
to dispel the compulsion inherent in custodial 
surroundings, no statement obtained from the 
defendant can truly be the product of free choice. 


Source: The Supreme Court ofthe United States, 1966. 


"the right to choose between speech and silence"). 101 Finally, a suspect need not be given 
the Miranda warning in the exact form that it was outlined in Miranda v. Arizona. In one 
case, the waiver form said the suspect would have an attorney appointed "if and when you 
go to court:' The Court held that as long as the warnings on the form reasonably convey 
the suspect's rights, they need not be given verbatim. 102 


In 1994, the Supreme Court ruled that after police officers obtain a valid Miranda waiver 
from a suspect, they may continue questioning him or her when he or she makes an ambigu-
ous or equivocal request for counsel during questioning. In this case, 103 the defendant stated 
during an interview and after waiving his rights, "Maybe I should talk to a lawyer:' The 
officers inquired about this statement, determined that he did not want a lawyer, and contin-
ued their questioning. When a suspect unequivocally requests counsel, all questioning must 
cease. However, here the Court held that when the suspect mentions an attorney, the officers 
need not interrupt the flow of the questioning to clarify the reference but may continue 
questioning until there is a clear assertion of the right to counsel, such as "I want a lawyer:' 


Finally, in June 2010, the Supreme Court held (5 - 4) that,suspects' mere silence- when 
they do not expressly waive their Miranda rights and speak only after remaining silent 
through a period of interrogation-does not mean they intend to invoke Miranda. There, 
a Michigan murder suspect remained silent during almost three hours of interrogation 
and finally answered yes to the following question: "Do you pray to God to forgive you for 
shooting that boy down?" This affirmative response was later used against him at trial, and 
he was convicted of first-degree murder. The majority held that earlier decisions concern-
ing Miranda have put a greater burden on suspects to invoke their rights, while the dissent-
ing opinion argued that the decision created a kind of paradox: "A suspect who wishes to 
guard his right to remain silent must, counterintuitively, speak:' The Criminal Justice Legal 
Foundation, explaining the decision, stated, "The Supreme Court recognized the practical 
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realities that the police face in dealing with suspects. They don't always answer the waiver 
question clearly. When they do not, Miranda should not apply, and the statement should 
be admissible as long as it is not compelled:' 104 


Entrapment 
The due process clause of the Fifth Amendment requires "fundamental fairness"-
government agents m ay not act in a way that is "shocking to the universal sense of justice:' 
Thus the police may not induce or encourage a person to commit a crime that he or she 
would otherwise not have attempted, that is, entrapment .105 This is the current test used 
by many courts to evaluate police behavior. Some states take a broader view than others as 
to what constitutes entrapment. For example, a police department in a western state had 
police officers impersonat~ homeless people. The decoys pretended to be asleep or passed 
out from intoxication on a public bench, and paper money visibly protruded from their 
pockets. Several passersby helped themselves to the money and were arrested on the spot. 
On appeal, the prosecution argued that a thief is a thief, the people had the intent to com-
mit theft, and the decoy operation simply provided an opportunity for dishonest people to 
get caught. The state's Supreme Court disagreed, calling the operation entrapment, adding 
that the situation could cause even honest people to be overcome by temptation. 


However, the U.S. Supreme Court approved an undercover drug agent's provision of an 
essential chemical for the manufacture of illegal drugs . (The defendant, the majority said, 
was an "unwary criminal" who was already "predisposed" to commit the offense.) 106 Nor is 
it entrapment when a drug agent sells drugs to a suspect, who then sells it to government 
agents. Government conduct in this case is shocking to civil libertarians, but the focus here 
is the conduct of the defendant, not the government. As long as government's conduct is 
not outrageous and the defendant was predisposed to crime, the arrest is valid. 107 


The Supreme Court has held that police officers "may not originate a criminal design, 
implant in an innocent person's mind the disposition to commit a criminal act, and then 
induce commission of the crime:' 108 


~ Sixth Amendment 
In all criminal prosecutions the accused shall enjoy the right to a speedy and public trial, 
by an impartial jury of the State and district wherein the crime shall have been commit-
ted, which district shall have been previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in his favor; and to have the assistance of 
counsel for his defense. 
-U.S. Constitution, U.S. Department of Justice. 


Right to Counsel 
Many people believe that the Sixth Amendment right of the accused to have the assistance 
of counsel before and at trial is the greatest right we enjoy in a democracy. Indeed, a close 
reading of the cases mentioned here would reveal the negative outcomes that are possible 
when a person-rich or poor, illiterate or educated-has no legal representation. 


Over seventy years ago, in Powell v. Alabama (1932), it was established that in a capital 
case, when the accused is poor and illiterate, he or she enjoys the right to assistance of counsel 
for his or her defense and due process. 109 In Gideon v. Wainwright (1963), the Supreme Court 
mandated that all indigent people charged with felonies in state courts be provided counsel. 110 


Note that Gideon applied only to felony defendants . In 1973, Argersinger v. Hamlin 
extended the right to counsel to indigent people charged with misdemeanor crimes if they 
face the possibility of incarceration (however short the incarceration may be), m 
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Another landmark decision concerning the right to counsel is Escobedo v. Illinois 
(1964). 112 Danny Escobedo's brother-in-law was fatally shot in 1960; Escobedo was arrested 
without a warrant and questioned, but he made no statement to the police. He was released 
after fourteen hours of interrogation. Following police questioning of another suspect, 
Escobedo was again arrested and questioned at police headquarters. Escobedo's request to 
confer with his lawyer was denied, even after the lawyer arrived and asked to see his client. 
The questioning of Escobedo lasted several hours, during which time he was handcuffed 
and forced to remain standing. Eventually, he admitted being an accomplice to murder. 
Under Illinois law, an accomplice was as guilty as the person firing the fatal bullet. At no 
point was Escobedo advised of his rights to remain silent or to confer with his attorney. 


Escobedo's conviction was ultimately reversed by the Supreme Court, based on a vio-
lation of Escobedo's Sixth Amendment right to counsel. However, the real thrust of the 
decision was his Fifth Amendment right not to incriminate himself; when a defendant is 
scared, flustered , ignorant, alone, and bewildered, he or she is often unable to effectively 
make use of protections granted under the Fifth Amendment without the advice of an 
attorney. 113 The Miranda decision set down two years later simply established the guide-
lines for the police to inform suspects of all of these rights. 


What Constitutes an Interrogation? 
The Supreme Court has stated that an interrogation takes place not only when police offi-
cers ask direct questions of a defendant but also when the police make remarks designed 
to appeal to a defendant's sympathy, religious interest, and so forth . This has been deemed 
soliciting information through trickery and deceit. The "Christian Burial Speech" case 
(discussed previously) and Escobedo demonstrated that even before (and certainly after) a 
suspect has been formally charged, a suspect in police custody should not be interrogated 
without an attorney present unless he or she has waived the right to counsel. 


However, the Supreme Court upheld a conviction when two police officers, in a sus-
pect's presence, discussed the possible whereabouts of the shotgun used in a robbery and 
expressed concern that nearby schoolchildren might be endangered by it. Hearing this 
conversation, the suspect led officers to the shotgun, thereby implicating himself. On 
appeal, the Court said that interrogation includes words and actions intended to elicit an 
incriminating response from the defendant and that no such interrogation occurred here; 
this was a mere conversation between officers, and the evidence was admissible. 114 


In another case, the Court ruled that if the police were present at and recorded a 
conversation between a husband and wife (this tape was later used against the husband at 
trial, where he claimed insanity in the killing of his son), an interrogation did not occur. 
The Court believed that the police merely arranged a situation in which it was likely the 
suspect would make incriminating statements, so anything recorded could be used against 
him in court. 11 5 


Two cases on police interrogations were heard during the 1990-1991 Supreme Court 
term. First, the Court held that a defendant who is in custody and has been given the 
Miranda warning may be questioned later on a separate as-yet-uncharged offense. In this 
case, the defendant appeared with an attorney at a bail hearing on robbery charges. Later, 
while he was still in custody, the police, after reading him his rights, questioned him about 
a murder; the defendant agreed to discuss the murder without counsel and made incrimi-
nating statements that were used to convict him. 116 In the second case, representing a vic-
tory for the defense, the Court held that once a criminal suspect has asked for and consults 
with a lawyer, interrogators may not later question him without his lawyer being present. 11 7 


Two recent decisions have expanded defendants' rights under the Sixth Amendment. 
First, in mid-2009, the U.S. Supreme Court ruled that criminal defendants have a consti-
tutional right to cross-examine forensic analysts who prepare laboratory reports on illegal 
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drugs and other evidence used at trial. The defendant-convicted for distributing and 
trafficking cocaine-challenged on appeal the lab analysis that confirmed cocaine was 
in plastic bags found in the vehicle in which he was riding. He argued, successfully, that 
the Sixth Amendment allowed him to confront witnesses against him and that he should 
have been allowed to question the lab analyst about testing methods and how the evidence 
was preservedY 8 Then, in early 2010, the Supreme Court held that the Sixth Amendment 
requires that immigrants have a right to be told by their lawyers whether pleading guilty 
to a crime could lead to their deportation; Justice John Paul Stevens wrote for the majority 
that "Our long-standing Sixth Amendment precedents, the seriousness of deportation, and 
the concomitant impact of deportation on families living lawfully in this country demand 
no less:' 119 


.,... Juvenile Rights 
The criminal justice system's philosophy toward juveniles is very different from its philoso-
phy toward adults. Consequently, police officers, who are constantly dealing with juvenile 
offenders, must know and apply a different standard of treatment in these situations. The 
approach is generally that society, through poor parenting, poverty, and so forth, is primar-
ily responsible for the criminal behavior of juvenile offenders. 


The prevailing doctrine that guides our treatment of juveniles is parens patriae, mean-
ing that "the state is the ultimate parent" of the child. In effect, as long as we adequately 
care for and provide at least the basic amenities for our children as required under the law, 
they are ours to keep, but when children are physically or emotionally neglected or abused 
by their parents or guardians, the juvenile court and police may intervene and remove the 
children from that environment. Then the doctrine of in loco parentis takes hold, meaning 
that the state will act in place of the parent. The author can state from experience that there 
is probably no more overwhelming or awe-inspiring duty for a police officer than having 
to testify in juvenile court that a woman is an unfit mother and that parental ties should 
be legally severed. However, when a person chooses to be a negligent or abusive parent, it 
is clearly in everyone's best interest for the state to assume care and custody of the child. 


The juvenile justice system, working through and with the police, seeks to protect the 
child. It seeks to rehabilitate, not punish; its procedure is generally amiable, not adversarial. 
That is why the term in re, meaning "concerning" or "in the matter of;' is commonly used 
in many juvenile case titles-for example, a case would be called In Re Smith rather than 
the adversarial and more formal State v. Smith. Juvenile court proceedings are generally 
shrouded in privacy-that is, heard before a judge only. However, when a juvenile commits 
an act that is so heinous that the protective and helpful juvenile court philosophy will not 
work, the child may be remanded to the custody of the adult court to be tried as an adult. 


Juvenile delinquency (an ambiguous term that has no widespread agreed-on meaning 
but has a multitude of definitions under state statutes 120 ) became recognized as a national 
problem in the 1950s. As a result, several important decisions by the Supreme Court between 
1960 and 1970 addressed the rights of juveniles. Kent v. United States (1966) 121 involved a 
sixteen-year-old male who was arrested in the District of Columbia for robbery, rape, and 
burglary. The juvenile court, without holding a formal hearing, waived the matter to a 
criminal court, and Kent was tried and convicted as an adult. Kent appealed, arguing that 
the waiver without a hearing violated his right to due process. The Supreme Court agreed. 


Another landmark case extending due process to juveniles was In Re Gault (1967). 122 


Gerald Gault was a fifteen-year-old who resided in Arizona and allegedly made obscene 
telephone calls. When a neighbor complained to police, Gault was arrested and eventually 
sent to a youth home (a previous crime, stealing a wallet, was also taken into account), to 
remain there until he either turned twenty-one or was paroled. Before his hearing, Gault 
did not receive a timely notice of charges. At his hearing, Gault had no attorney present, 
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nor was his accuser present; no transcript was made of the proceedings, and Gault was 
not read his rights or told he could remain silent. Gault appealed on the grounds that all 
of these due process rights should have been provided. The Supreme Court reversed his 
conviction, declaring that these Fourteenth Amendment protections applied to juveniles as 
well as adults. This case remains the most significant juvenile rights decision ever rendered. 


In 1970, the Supreme Court decided In Re Winship, which involved a twelve-year-old 
boy convicted in New York of larceny. 123 At trial, the court relied on the "preponderance 
of the evidence" standard of proof against him rather than the more demanding "beyond a 
reasonable doubt" standard used in adult courts. At that time, juvenile courts could apply 
any of three standards of proof (the third was "clear and convincing evidence") . The Court 
reversed Winship's conviction on the grounds that the "beyond a reasonable doubt" stan-
dard had not been used. 


Other precedent-setting juvenile cases followed. In McKeiver v. Pennsylvania (1971), 
the Supreme Court said juveniles do not have an absolute right to trial by jury; whether 
or not a juvenile receives a trial by jury is left to the discretion of state and local authori-
ties.124 In Breed v. Jones (1975), the Court concluded that the Fifth Amendment protected 
juveniles from double jeopardy, or being tried twice for the same offense. 125 (Breed had 
been tried both in California Juvenile Court and later in Superior Court- the state's trial 
courts, which exist in each of the state's fifty-eight counties- for the same offenses.) 


In March 2005, the U.S. Supreme Court, in Roper v. Simmons, ruled that the Eighth 
and Fourteenth Amendments forbid the execution of offenders who were under the age of 
eighteen when their crimes were committed. 126 


Finally, in May 2010, the U.S. Supreme Court ruled that the Eighth Amendment's ban 
on cruel and unusual punishment prohibits juveniles who commit crimes not involving 
murder from serving life without parole (LWOP) sentences. The justices stated that the 
sentences at issue had been "rejected the world over" and that only the United States and 
perhaps Israel had imposed the punishment even for homicides committed for juveniles.127 


An area oflaw that recently garnered nationwide attention (and involved the shooting 
of a juvenile) is the "stand your ground" law, which is discussed in Exhibit 7-1 • · 


EXHIBIT 7·1 


THE S HOOTING OF TRAYVON MARTIN: "STAND YOUR GROUND" LAWS 


Although not specifically a federal court decision that 
constrains police behavior like others discussed in 
this chapter, the killing in Florida of Trayvon Martin 
by George Zimmerman in February 2012 caused a 
major controversy that, by its nature, implicates the 
entire criminal justice system and binds the police 
and prosecutors under a controversial "rule of law" in 
particular. The law essentially expands the common 
law "castle doctrine" which provided that if a stranger 
entered one's home without permission, the home 
owner could use deadly force to protect himself. "Stand 
your ground" became law in Florida in 2005; since 
then, at least 21 states have enacted a similar expansion 
of the castle doctrine. Essentially, "stand your ground" 
says that the old common law should extend not only 
to the outside of one's home but to any other place 


where he or she has a right to be; under the law, when 
killers state they acted in self-defense, they cannot be 
convicted of murder unless it can be proven beyond a 
reasonable doubt (the highest legal standard) that the 
dead person did not attack the killer. The law, enacted 
in the aftermath of Florida's Hurricane Ivan after which 
there occurred a lot oflooting of homes and businesses, 
'was intended to give citizens a presumption of inno-
cence when defending themselves. It also does not give 
police the right to hold someone if they have evidence 
that the shooter was attacked "in a place he had a right 
to be:' Prosecutors largely despise the law because of 
the aforementioned burden of proof, while defense 
attorneys have found it to be a means of arguing for 
all manner of people who can now claim that they had 
a right to meet force with force. One irony now under 
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Florida's "stand your ground" law: while pointing a gun 
at someone can earn them three years in prison, point-
ing a gun and shooting at that same person may well 
allow them to go free. 


including deadly force, if he reasonably believed it was 
necessarY:' Legal experts do not believe such laws will 
be repealed in the aftermath of the verdict-which 
prompted many protests across the nation. In fact, to 
the contrary, many state legislatures are conservative 
towards crime and lean heavily in favor of gun owners' 
rights. 


Zimmerman was found not guilty of either sec-
ond-degree murder or manslaughter, by a jury of six 
women, in July 2013; the judge instructed the jury to 
acquit if it found "he had no duty to retreat and had 
the right to stand his ground and meet force with force, Source: Kenneth J. Peak. 


Key Terms 


affidavit 
consent 
entrapment 
exclusionary rule 
exigent circumstances 
Fifth Amendment 


Summary 
U.S. society places great importance on individual freedom, and the power of government 
has traditionally been feared; therefore, the U.S. Constitution, courts, and legislatures have 
seen fit to restrain the power of government agents through what is commonly referred 
to as the rule of law. This necessary aspect associated with having police in a democracy 
carries with it a responsibility for police practitioners to understand the law and-more 
important, perhaps-to keep abreast of the legal changes society is constantly undergoing. 


The law is dynamic-that is, it is constantly changed by the Supreme Court and other 
federal courts and by state courts and legislatures. It is imperative that police agencies have 
a formal mechanism for imparting these legal changes to their officers. 


The number of successful criminal and civil lawsuits against police officers today dem-
onstrates that the police have not always done their homework and simply do not apply 
the law in the manner in which the federal courts intended. Officers must understand and 
enforce the law properly. In this grave business of adult cops and robbers, the means are in 
many respects more important than the ends. The courts and the criminal justice system 
should expect and allow nothing less. 


Fourth Amendment 
in loco parentis 
interrogation 
juvenile rights 
life without parole 
lineup 


parens patriae 
probable cause 
rule of law 
search and seizure 
Sixth Amendment 
"stand your ground" laws 


Review Questions 


1. What is meant by the rule of law? 
2. What protections are afforded to citizens by the 


Fourth, Fifth, and Sixth Amendments? 


3. What is an example of probable cause? 
4. From both the police and community perspectives, 


what are the ramifications of having and not having 
the exclusionary rule? 
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5. How would you distinguish between arrests and 
searches and seizures with and without a warrant, 
and which form is best? Provide examples of each. 


6. Explain when and under what circumstances the 
police may enter a home without a warrant under exi-
gent circumstances to render emergency aid. 


Learn by Doing 


1. Your criminal justice professor has assigned a class 
project wherein class members are to determine 
which amendment to the Bill of Rights-the Fourth, 
Fifth, or Sixth-contains the most important rights 
that are protected by citizens under a democracy. You 
are to analyze the three and present your findings as to 
which one is the most important. 


2. You are assigned the task of debating which period 
was the most important-the so-called "due process 
revolution'' of the Warren Court (particularly dur-
ing the 1960s, when the U.S. Supreme Court granted 
many rights to the accused through such decisions 
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