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Can You Keep a Secret? Confidential i ty in Psychotherapy


m


Jeffrey N. Younggren and Eric A. Harris
American Psychological Association Insurance Trust


Confidentiality is the secret-keeping duty that arises from the


establishment of the professional relationship psychologists develop


with their clients. It is a duty created by the professional relationship,


it is set forth in the American Psychological Association’s (2002)


Ethical Principles and Code of Conduct, and it is codified in many state


regulations. However, the difference between confidentiality and


legal privilege; how, why, and when it can be violated; and the


reasons for so doing are not well understood by many practitioners.


While on the surface confidentiality might seem to be an easy


concept to apply to professional practice, in fact it is quite complex


and filled with exceptions that frequently differ from circumstance to


circumstance and from state to state. A lack of respect for and a lack


of familiarity with the significance of these exceptions could have dire


professional consequences. This article reviews the ethical imperative


of confidentiality and then provides examples of legal cases that help


to better understand its complexity. Then, we offer strategies


designed to help metal health practitioners when they are confronted


with questions regarding confidentiality and privilege. & 2008 Wiley


Periodicals, Inc. J Clin Psychol: In Session 64: 589--600, 2008.
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If asked by a patient if they can keep something shared with them in a professional
relationship secret, most psychotherapists would answer the question with a
resounding, ‘‘Yes, of course!’’ This is because confidentiality is the key to most
models of effective psychotherapy. Without this privacy, clients cannot be expected
to reveal embarrassing, sometimes personally damaging, information in treatment.
Further, the privacy of the consulting room and the confidentiality of the therapeutic
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relationship facilitate trust, empathy, and the working alliance. Confidentiality is the
duty to protect client privacy that comes from the fiduciary nature of the
professional relationship. It also is a fundamental standard in the Ethical Principles
of Psychologists and Code of Conduct (hereafter the Ethics Code; American
Psychological Association, 2002) and other regulatory documents. The importance
of confidentiality to effective therapy was emphasized by the Supreme Court of the
United States in its landmark decision, Jaffee v. Redmond (1996). In that opinion, the
Court said:


Effective psychotherapy, by contrast, depends upon an atmosphere of confidence
and trust in which the patient is willing to make a frank and complete disclosure of
facts, emotions, memories, and fears. Because of the sensitive nature of the problems
for which individuals consult psychotherapists, disclosure of confidential commu-
nications made during counseling sessions may cause embarrassment or disgrace.
For this reason, the mere possibility of disclosure may impede development of the
confidential relationship necessary for successful treatment.


Exceptions to Every Rule


However, as important as privacy is, there are numerous exceptions to it, and
disclosing those limits, both as part of your informed consent contract and
integrated into the treatment itself, is now ethically required (Pope & Vasquez, 2007).
Our experience is that many practitioners are not fully informed about these limits,
and this can place both the therapy and the therapist at significant risk (Bennett et
al., 2007).
To complicate matters, there are two sets of rules about confidentiality exceptions.


One set involves under what circumstances a psychologist can or must release
confidential information without patient consent. These include abuse reporting,
protecting clients and their potential threatened victims, collecting unpaid treatment
bills, and defending oneself from inappropriate or threatening client behavior. The
second set of rules involves under what circumstances information learned in the
professional relationship must be submitted as evidence in a trial or in another type
of legal proceeding. Every state has passed legislation creating a ‘‘privilege’’ that
allows psychotherapy patients to block admittance of information that would
constitute relevant and material evidence in a court or administrative proceeding;
however, all these statutes have differences, and all are subject to judicial
interpretation.
In reality, there are many exceptions to secret keeping in psychotherapy, and a


professional who is unfamiliar with these can be placed at significant professional
risk. To be most effective, psychotherapists not only need to know what the
enunciated exceptions are in their particular jurisdiction but also to understand the
reasoning by which these exceptions are created.
In general, exceptions are created in two basic ways. First, exceptions are created


when confidentiality conflicts with another important governmental policy. For
example, every state has decided that protecting the welfare of children who have
been or are at risk for abuse is more important than protecting the privacy of
patients. As a consequence, various professionals are required to report suspected
abuse in some fashion to protect those children. Second, exceptions occur when a
person behaves in a way that is inconsistent with the reasons that his or her privacy is
protected in the first place or when there is no legitimate expectation of
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confidentiality. For example, you are allowed to breach confidentiality in a limited
fashion to collect an overdue account or in a much broader fashion when a patient
places his or her mental health at issue in a legal proceeding.
In this article, we examine how courts have balanced privacy and disclosure in


specific cases. These cases consider the differences between confidentiality and
privilege and the impact of those differences on professional practice. In light of
these cases, psychotherapists need to know how they develop the legal duty to keep
patient confidences, what legal privilege is, what the differences between
confidentiality and privilege are, what happens to confidentiality when a patient
dies, and what rights minors have to confidentiality. We also discuss legal opinions in
each of these areas and then review strategies to deal with confidentiality in ways that
avoid violations of confidentiality and privilege.


Confidentiality and Privilege (United States v. Chase, 2003)


Gene Chase, a man who struggled with episodes of rage and excessive rumination
against certain people, began seeing psychiatrist Kay Dieter in 1997. During this
treatment, Mr. Chase stated that he had thought about killing some individuals
whose names were on a list in his day planner. The list included two FBI agents who
had investigated Mr. Chase in the past. On the advice of her lawyers, and consistent
with state law in California establishing the responsibility to breach confidentiality to
protect potential victims specifically threatened by one’s patients, Dr. Dieter
contacted the authorities and began communications with the FBI about Mr.
Chase’s threats. In the interim, Mr. Chase also made two threats to kill ‘‘FBI
marshals’’ to the switchboard operators in the clinic where Dr. Dieter worked. As a
consequence of this conduct, Mr. Chase was arrested and prosecuted. During the
trial, the prosecution demanded that Dr. Dieter testify about the threats Mr. Chase
had made during his treatment sessions. Mr. Chase’s attorneys objected, stating that
this would violate Mr. Chase’s privilege. It was their position that the Tarasoff
(Tarasoff v. The Regents of the University of California, 1976) allowed a psycho-
therapist to breach confidentiality to protect identified potential victims of Mr.
Chase, but once the protective purpose was accomplished, the reason for the breach
no longer existed. Therefore, the attorneys argued Mr. Chase’s privacy rights were
restored and that his privilege could be claimed. The trial court ruled that the
previous disclosure negated the privilege and overruled the objection. Dr. Dieter
proceeded to testify about what had transpired during the treatment sessions. Gene
Chase was convicted.
Mr. Chase appealed the decision. The 9th Circuit Court subsequently reviewed the


case and agreed with the position of the defense that there was no privilege exception
in federal law that would allow Dr. Dieter to testify. It was the position of the court
that in essence, once she had fulfilled the requirements of the state law by notifying
the authorities of the threat, his communications with her were privileged. The court
opined that


The Tarasoff duty is justified on the ground of protection y By contrast,
ordinarily testimony at a later criminal trial focuses on establishing a past act. There
is not necessarily a connection between the goals of protection and proof. If a patient
was dangerous at the time of the Tarasoff disclosure, but by the time of trial the
patient is stable and harmless, the protection rationale that animates the exception to
the states’ confidentiality laws no longer applies. (p. 11)
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Thus, Dr. Dieter, once she had fulfilled the confidentiality exception created by
Tarasoff, should not have been allowed to testify; it was a violation of privilege.
Confidentiality and privilege can be a source of confusion because of their


conceptual overlap. The duty of confidentiality occurs when a psychotherapist
delivers professional services to a client; it refers to the right of a client to not have
the information that was shared with the therapist disclosed without proper
authorization or release. Many times, states have codified confidentiality require-
ments in explicit statutes that make confidentiality into state law. In addition, many
state psychology licensing laws incorporate documents such as the American
Association of State and Provincial Psychology Boards Code of Ethics (2005) or the
Ethics Code (American Psychology Association, 2002) into their respective licensing
laws. Each of these documents contains a detailed section that outlines the
importance of confidentiality in the delivery of psychological services. They also
outline some of the exceptions to blanket confidentiality, and the responsibility
psychologists have to address these exceptions appropriately.
Testimonial privilege, a statutory rule of evidence, defines how confidentiality


operates in the judicial arena. Every state has a psychotherapist–patient privilege
statute, although there are considerable differences among them. The need for
confidentiality in psychotherapy was definitively enunciated by the United States
Supreme Court in Jaffee v. Redmond (1996), which established testimonial privilege
in the federal court system. The language of the Jaffee case is so strong and clear that
it almost appears as if the court would decide that there are no competing policy
grounds that would justify an exception; however, since Jaffe, federal court judges
have carved out a number of exceptions that are consistent with the exceptions
provided by many state statutes. As Simon and Shuman (2007) noted, courts are
‘‘typically loathe to recognize privileges and quick to find exceptions or waiver of
privileges’’ (p. 45). This is due to the fact that privilege prevents the introduction of
information that might be useful in a trial, potentially making the proceeding much
more cumbersome and inefficient, and in some cases, resulting in a less fair outcome.
While every state has a privilege, major differences exist both in the scope of the


privilege and in the enumerated exceptions. In most states, the privilege applies to
both criminal and civil proceedings, but a small number of states (e.g., Texas) restrict
the privilege to civil cases, and several states provide an exception in cases of
homicide. Most states limit privilege to situations involving diagnosis and treatment,
but a substantial minority extend privilege to all professional relationships. Some
states also grant judges the right to create exceptions where ‘‘justice demands it.’’
Consequently, practitioners need to fully understand the law in the state in which
they practice so that they can help clients avoid situations in which what they say in
psychotherapy might be used against them in a court of law. In addition, privilege
law is complex; it is always wise to suggest that clients consult with lawyers about
their own situation.
Legislatures and licensing boards also have carved out numerous exceptions to


confidentiality. Some of these exceptions, such as child abuse reporting, require that
confidentiality be breached. Others, such as collection of overdue accounts, are
completely within the psychotherapist’s discretion. The duty to protect a potential
victim from threatened patient violence is usually discretionary, but there is a
consequence (i.e., a malpractice suit) for failure to do so. Some exceptions to
confidentiality are created by client behavior deemed inconsistent with the
expectation of confidentiality. For example, if a client threatens a psychologist’s
life, the psychologist can breach confidentiality to protect him- or herself from the
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threat, including going to court to get a restraining order using client data as
justification (Ensworth v. Mullvain, 1990).
The case of Gene Chase is a prime example of the potential confusion when


confidentiality and testimonial privilege collide. Tarasoff (Tarasoff v. The Regents of
the University of California, 1976) was a legal ruling that created an exception to
therapeutic confidentiality when it was necessary to warn a potential victim about a
client’s threatened harm. Interestingly, this was the first situation where mental
health professionals were determined to have a professional duty to someone other
than a client. Eventually, this duty was expanded to include taking actions to protect
the client from threatened harm. This change not only allowed the psychotherapist
to warn an intended victim but also allowed the therapist to take other actions such
as notifying the police or hospitalization to insure the safety of the third party.
The Tarasoff doctrine has been adopted by a number of courts in different


jurisdictions. Many state legislatures passed legislation to more clearly enunciate the
duty, to define how it should be met, and to provide immunity from suit to
professionals who acted in compliance.
As applied to the case of Gene Chase, Kay Dieter fulfilled her Tarasoff obligations


by reporting Mr. Chase to the authorities, who in this case also were the potential
victims. This appropriate breach of confidentiality did not alter Mr. Chase’s privilege
rights, although it took an appellate court to make that determination. This is a
situation where a patient did not have privacy outside the courtroom, but was
determined to have privacy in court.


Children’s Rights to Confidentiality (In re Daniel v. Daniel O. H., 1990)


Daniel was a 6-year-old who, caught in the middle of a custody war between his
parents, alleged that his father had sexually abused him. A psychologist had been
appointed to evaluate Daniel and determined that he had been abused by his father.
The family was ordered into psychotherapy, and the mother was given custody of
Daniel. Subsequently, another hearing was held because Daniel had alleged that his
father had repeated the abuse. The same psychologist was initially involved in the
evaluation of the second accusation. In response to this allegation, the court
appointed a child advocate for Daniel and ordered no contact between the father
and Daniel. Arguments about the first psychologist’s objectivity resulted in the
appointment of another psychologist to independently evaluate the second
allegation. Concurrently, Daniel began individual psychotherapy with another
psychologist, his second therapist.
The father denied the abuse and requested that Daniel’s current therapist testify


since it appeared that both this therapist and the previous one had differing opinions
regarding the accuracy of the allegations. The current therapist wrote the court and
stated that he did not want to testify because it would ‘‘jeopardize his therapeutic
relationship with Daniel’’ (p. 6). The court concurred.
During the trial, both evaluating psychologists testified, and the second evaluator


had the opinion that Daniel had been sexually abused by his father. Daniel’s first
therapist testified, proffering a differing opinion about the alleged acts, and noted
that the fighting between the parents was impacting Daniel. The court permitted
Daniel to live with his mother and denied the father visitation rights. The father
appealed, saying that the trial court had improperly excluded the testimony of his
current treating therapist, thereby violating his due process rights.
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The Sixth District Court of Appeals in California reviewed the matter and
determined that Daniel had privilege rights that were independent of his parent’s
guardianship and that it was appropriate that the lower court had allowed the
therapist not to testify. The Court also concluded that the father did not necessarily
have access to information about Daniel simply because he was a parent, exercising
parental rights. The court concluded that under certain circumstances, a ‘‘minor
child is entitled to the privacy granted by the privilege’’ (p. 8).
The conflict between the right of minors to confidentiality and privilege and the


right of their parents to information about their child is often difficult for
psychotherapists to navigate. Since parents are responsible for caring for their
dependent children, the default position of the law is to give the parents access to
healthcare information so that they can utilize it in their children’s best interest.
Children are perceived as not competent to understand their healthcare and make
wise decisions based on it. In addition, many states have laws which provide access
to healthcare information to noncustodial parents.
However, decision makers have become increasingly aware that psychotherapy is


different than other medical services and that complete parental access to
information can damage the psychotherapeutic relationship. This is particularly
true when the parents are involved in the contentious custody battles that often
occur in divorce cases.
States and the federal government have dealt with this conundrum in different


ways.
Many states have exceptions to blanket parent access and control written into the


law, exceptions that allow minors of a certain age limited rights both to consent to
treatment and/or to protect the confidentiality of treatment information. These
statutes have been enacted in recognition of circumstances where the minor’s need
for privacy outweighs the parent’s needs for information. For example, Ohio allows
minors age 14 years and older to consent to confidential mental health services on an
outpatient basis. Providers of such treatments may not notify a parent or guardian of
the minor’s treatment without the minor’s consent unless the provider believes that
such notification is necessary (and the minor is notified), such as would occur if the
adolescent is actively suicidal or homicidal. Psychotherapy sessions are limited to six
sessions or 30 days until parental consent is obtained (Ohio Revised Code, 1989,
5122.04). California has a variety of special provisions in the law that allow minors
from the age of 12 years to consent to ‘‘mental health treatment’’ if they have been
the alleged victim of incest or child abuse (California Family Code, 2007, 6924 B) or
if they are receiving treatment relating to the diagnosis and treatment of a drug- or
alcohol-related problem (California Family Code, 2007, 6929 4b). In addition,
parents do not have to be informed of this if the professional delivering the service to
the minor believes that such a contact was inappropriate.
At the federal level, the Health Insurance Portability and Accountability Act of


1996 (HIPAA; Pub. L. No. 104–191, 1996) allows mental health professionals to
refuse to give parents access to their minor child’s records if: they have reasonable
belief that the child may be/has been subject to abuse or doing so would endanger
child and the psychologist decides, through exercise of professional judgment, it is
not in the child’s best interest to do so.
The preceding examples clearly indicate that while parents generally do have rights


to information regarding their children, those rights can be limited when conflicting
with the child’s best interests or privacy. Regarding In re Daniel v. Daniel O. H.,
(1990), the Sixth District Court of Appeals noted that:
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While we agree that parents may have some rights, because of the parent–child
relationship, to obtain information concerning the medical treatment or condition of
their minor children, we believe that disclosure is not required in all cases y We
believe that, except in special circumstances, if the disclosure would harm the
therapist–patient relationship or have a detrimental effect on the minor’s
psychological well being, a parent should be denied access not only to the records
of the minor child’s psychotherapist, but to the therapists testimony’’ (p. 9).
Other states have supported this perception of a child’s rights in their own rulings


(Berg v. Berg, 2005). Massachusetts has arguably gone the furthest in this area. To
determine whether a child’s privilege should be upheld in a contested divorce case,
courts must appoint a special guardian ad litem to investigate and advise the court
on whether the privilege should be waived or upheld.
What is clear from this review is that while both ethics and law generally support


the rights of parents to decide whether their child receives treatment and to access
records of that treatment, that is not always the case for a variety of reasons. For
example, when parents are not necessarily acting in the best interests of the minor or
when the minor is viewed as mature enough to make these decisions, the rights of
parents are reduced. When this occurs, the right choice for the psychotherapist can
become unclear. This potentially places the psychotherapist in a risky position of
advocacy for the privacy of the minor patient—advocacy that may be adverse to the
intentions of the parents.
Even when there is no active court case, conflicts between parental requests for


information and the privacy of a child’s therapy present real risks. Divorced parents
frequently place the therapist in the middle of the parental dispute. If a parent
requests information and a therapist refuses to provide it to protect the child’s
privacy, the parent can end the child’s treatment and may file licensing board or
ethics charges. In our risk-management consultations, this situation arises
frequently. Therefore, no matter what the law is in the particular jurisdiction,
confidentiality and access to information about a minor child should be discussed
with parents. The results of the discussion should be spelled out in a written, signed
agreement among the psychotherapist, the parents, and where appropriate, the child
(Bennett et. al., 2007; Licht & Younggren, 2006).


Confidentiality and Marital Therapy (Wichansky v. Wichansky, 1973)


Mr. and Mrs. Wichansky began marital therapy with Daniel Sugarman, a
psychologist. The couple eventually decided to divorce, and Mr. Wichansky
subpoenaed Dr. Sugarman to testify about conversations that took place in the
marital therapy sessions. Dr. Sugarman attempted to quash this subpoena,
contending that they were privileged under the statutes of the State of New Jersey.
Mr. Wichansky asserted that the privilege could not be invoked because the
psychologist was not a marriage counselor and because both he and his wife
employed the services of the psychologist.
In making its ruling, the Superior Court of New Jersey opined that the confidential


communications between a licensed psychologist and clients have the same status as
those communications that occur between an attorney and a client. Making further
reference to generic state regulations that addressed marital therapy, the court
argued that communications made in therapy were protected from unilateral
disclosure because the participants must be able to talk freely concerning their
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problems without threat of later discovery. To change the right to confidential
communication because a spouse was present would have a ‘‘chilling effect on the
vital freedom of communication between the parties and the therapisty’’. The court
decided to quash the subpoena from Mr. Wichansky, thus upholding Mrs.
Wichansky’s privilege rights and thereby preventing Dr. Sugarman from testifying.
Confidentiality can become exceedingly complex through the introduction of


another party into the treatment setting. Conducting couples therapy, family therapy,
or group therapy magnifies confidentiality concerns and thereby magnifies profes-
sional risk (Bennett et al., 2007; Pope & Vasquez, 2007; Simon & Shuman, 2007). We
emphasize the need for all individuals to know their roles and rights in the treatment
process and the rules that regulate the management of treatment information.
In the case of couples therapy, as indicated by the Wichansky decision, the couple


is usually viewed as the patient of the psychotherapist, and access to the information
about what happened in therapy must come through the authorization of both
parties. This information usually cannot be introduced into court or released to any
other party without mutual consent of the couple, unless the release of information is
authorized by specific state law. In fact, there is strong legal argument for the fact
that the mere knowledge that one is in couples therapy also is privileged and
confidential (Smith v. Superior Court, 1981; Weisbeck v. Hess, 1994). The mere
statement by a psychotherapist that someone was in couples therapy or that couples
therapy was conducted usually reveals the identity of the other party and thereby
violates that person’s rights to privacy. Thus, even a redacted summary of treatment
that only refers to what one party did in couples therapy could still be a violation of
the other person’s confidentiality.
Conjoint family therapy evidences many of the same problems found in couples


therapy. Here, the family is in therapy, and the release of information about the
family arguably requires the consent of all parties who hold the legal right to
consent. Great caution should be undertaken to protect the participants’ identities
since the psychotherapist owes a professional duty to each. Consequently, when a
request comes in from one party to family therapy for information about family
therapy, the treating psychotherapist may, once again, be placed in a potentially
adversarial position of denying that request because it violates the privacy rights of
the other individuals in treatment.
Group therapy presents similar confidentiality problems, but these differ


significantly from the previous two types. All members of a psychotherapy group
have a right to confidentiality, but information about group therapy does not require
a release from the other participants unless that information contains confidential
information about the other members. In essence, an individual member can consent
to the release of confidential information as long as that information is sanitized to
insure that it contains nothing revealing about the other group members that could
be tied to their identities. In some states, group therapy does not have privilege
protection because of the voluntary disclosure of the information of the other
members of the group, all of whom could be subpoenaed and required to testify.


Confidentiality and the Deceased Patient (United States v. Hansen, 1997)


In a federal trial, Linda Hansen was a defendant charged with the murder of a
patient of Dudley Dana, M.D. She claimed self-defense and alleged that the mental
and emotional condition of the deceased patient was a central element to her claim.
Dr. Dudley asserted privilege on behalf of the deceased, claiming that the
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information being sought by the defendant was protected by the psychotherapist–-
patient privilege. The court agreed with Dr. Dudley that the communications being
sought were actually privileged by federal law, but concluded that in this case the
privilege did not apply because the information being sought from Dr. Dudley was
central to the defense. It also concluded that the deceased had little private interest in
preventing disclosure because he was deceased. The court acknowledged that the
public did have an interest in preventing disclosure since persons in need of
psychotherapy may be less likely to enter treatment if they fear their innermost
thoughts might become public. With respect to this, the court concluded that the
defendant’s need for the information outweighed this interest.
In this case, the court used a balancing test to evaluate the common law privilege in


federal courts as established by Jaffee v. Redmond (1996) against other social policy
issues. The court arrived at a conclusion that the importance of the social policy
prevailed over privilege.
What happens to confidential information upon the death of a patient tends to be


problematic for the psychotherapist. Questions that arise in this area are complex
and run the risk of putting professional and personal ethics into conflict with the law.
For example, what happens to the privilege upon the demise of the holder of the
privilege? What if a patient revealed personal information during psychotherapy that
he or she never wanted to be released or made public? Does the psychotherapist have
an obligation to keep this information from others who now want access to the
records, contrary to state law? What if the patient was a victim of a criminal act? Do
the authorities have a right to access the records of the patient even though it violates
the patient’s privilege? If so, what are the limitations, if any, placed upon revealing
this type of information?
These are very complex questions that may argue for very limited disclosure of


confidences after a client’s death. On the other hand, if the legal representative of an
estate cannot gain access to the decedent’s medical record, how can he or she fulfill
his or her obligation to investigate potential claims on behalf of the estate (e.g.,
providing the information necessary to access the proceeds of a life insurance policy
in the face of a claim for suicide)? To deal with this conundrum prior to the advent of
HIPAA, many state privilege statutes provided access to information to the legal
representative only if it was to be used in a legal proceeding on behalf of the estate.
Sadly, the previous questions still do not always have clear answers for a variety of


reasons. First, the answers can differ because the laws differ from state to state, and
finding the correct answer requires familiarity with these state laws. In most states,
the privilege survives the death of the patient; however, particularly after the advent
of HIPAA, the privilege passes to the personal (or legally appointed) representative
of the deceased, who can authorize release of the information. However, in some
states (e.g., Georgia and arguably Minnesota) upon the demise of the patient, no one
inherits the privilege, and in essence the privilege dies with the patient. In addressing
the conundrum created by the inconsistency among states on this matter, Simon and
Shuman (2007) stated:


Unless there is a specific court decision or statute providing for the release of
patient records after death y, (stating that the representative of the patient may
receive the information), the duty to maintain confidentiality that existed in life
follows the patient in death. (p. 39)
The problem of what can be revealed upon the death of a patient is only made


more complex by HIPAA. This act is founded on two primary principles of moral
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philosophy: privacy and autonomy. Patients’ access and review of their records is a
key component of the act, and HIPAA states that the personal representative of the
patient does have access to the records upon the death or incapacity of the patient.
This is wrapped around the view that patients, their legal guardians, or their
personal representative either have the right to the record (excluding psychotherapy
notes) or inherit that right upon the demise of the patient. HIPAA also includes a
preemption provision that states that it replaces all state laws that are not more
protective of privacy than is HIPAA. In this situation, one can argue that the privacy
of a deceased patient and access by his or her legal representative are in conflict;
however, many commentators believe that the clear intent of the law is to provide
access in this situation (American Psychological Association Insurance Trust, 2006).
This question will not be resolved for certain until there is a court case that
specifically addresses this matter.
If information can be legally and ethically revealed, how much should be revealed?


Psychotherapists confronted with legal requirements to reveal confidential informa-
tion should do everything that they can to minimize the amount of information
revealed and still comply with the request. Relevancy is key (Simon & Shuman,
2007). In legal matters, the amount of record made public can be reduced, thereby
protecting some of the privacy rights of the deceased. By minimizing intrusion into
the deceased’s private information, the psychotherapist truly attempts to respect the
value of confidentiality. For example, in some states the coroner has rights to the
records of the deceased, but the rights to these records is usually limited to cause of
death and related issues and thus does not give the coroner or other legal authorities
the right to review the whole record.
If the psychotherapist believes that a request for information about a deceased


person runs contrary to the deceased’s intentions and if the request for this
information is legal, the psychotherapist is truly in the middle of a collision of ethics
and law. While the ethical answer to this conundrum may be to not turn the
information over, not doing so may be seen as an illegal act. In these situations, the
psychotherapist might choose to not release the information until the records, which
would include the psychotherapist’s concerns about why they should not be released,
have been reviewed by a judge. At this point, it is unlikely (although not impossible)
that insisting on a court order before releasing the full record would be construed by
the court as contempt. The complexity of these situations and the probability of
professional risk that follows almost always requires that the practitioner obtain
legal consultation prior to taking any action.


Practice Recommendations


The reviewed four areas clearly demonstrate that fulfilling confidentiality require-
ments can be quite daunting. Because this ethical requirement overlaps with the law,
answers must be predicated upon an understanding of both ethics and law, and if
necessary, legal consultation. Of course, psychotherapists can analyze ethical
dilemmas created by a confidentiality question and arrive at ethically solid answers
consistent with the law. In that spirit, we would like to make the following
recommendations, which will significantly minimize professional problems that
could arise in this area.
Many of the problems regarding confidentiality and privilege can be avoided


through the appropriate use of written informed consent. By outlining the rules of
treatment at the outset of the establishment of the professional relationship,
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psychotherapists can essentially form contracts with their clients about how the
treatment information will be used. Such documentation can define who the patient
is, who can release the information, and for what the information is intended.
Written informed consent forms also can include the reporting requirements of each
respective state and a review of the exceptions to privilege that would waive the
patient’s rights to prevent the information from being included in a legal matter.
Patients should be encouraged to ask questions about the informed consent
procedure, and the review of any questions about informed consent should be noted
in the patient’s chart.
If confronted with a confusing question about confidentiality, psychotherapists


should refrain from action until they have secured answers through consultation
with peers with expertise in ethics and law, or with an attorney. Psychotherapists
should not accept legal advice given to them by attorneys representing other
individuals in a matter since they cannot represent the interest of the psychothera-
pist. Legal consultations may be available through a state psychological association
or a malpractice carrier.
When more than one person is involved in treatment, practitioners should outline


the rules of psychotherapy, defining who the patients are and who controls the
information. They should separate patients from collaterals (i.e., individuals who
assist in treatment but to whom there is no duty). Psychotherapists must outline for
collaterals their roles in the therapy process and the professional responsibilities to
them, including how their information will be used. Finally, psychologists also
should make use of a collateral informed consent (American Psychological
Association Insurance Trust, 2007; see http://www.apait.org/apait/download.aspx)
if they want to keep a signed record, but at a minimum, the discussion of
responsibilities to and the use of the information from collaterals should be noted in
the patient’s chart.
Psychotherapists should outline for both children and parents the limits that exist


on confidentiality when treating minors. They should contract with the parents to
protect the privacy of their minor child in a way that fulfills the parents’ needs to
understand what is generally going on in treatment without violating the minor’s
confidentiality rights.
If a psychotherapist believes that parents are not acting in their child’s best


interests, they should obtain legal consultation on how to prevent parental access to
information about the treatment of their child. The importance of obtaining
competent legal advice in these situations cannot be overstated.
If a psychotherapist believes that a request for records violates confidentiality, he or


she should assert the privilege on behalf of the client and let the respective court resolve
it. Depending upon the laws of each state, a psychologist may be required to allow the
presiding judge to review these materials en camera, which means in the confidentiality
of his or her chambers. Again, one should never do this without legal advice.
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