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Legislation and Regulation 
Professor Saiger 
Spring 2016, Sections 9–10 


Take-home Exercise 1:  Intra-agency Memorandum 


Scenario 


Section 24.2-643 of the Virginia Code addresses what kinds of identification documents voters 
must present at polling places in order to cast an “ordinary” ballot.  Voters who do not meet the 
requirements of the section must vote using a “provisional” ballot. 


The version of § 24.2-643 now in force was last amended in the year 2000.  The 2000 
amendment was a major and controversial piece of legislation that significantly tightened 
identification requirements imposed upon voters who wish to cast ordinary ballots.  The 
legislation was introduced by a Republican member of the House of Delegates, Barbara Pruitt.  
Its principal opponent in the House was Democrat Thomas Samuels.   


The Virginia General Assembly is a bicameral legislature.  Its lower house, the Virginia House 
of Delegates, consists of 100 members.  Its upper house, the Virginia State Senate, has 40 
members.  In 2000, the House of Delegates consisted of 34 Democrats and 66 Republicans. The 
2000 State Senate contained 13 Democrats and 27 Republicans.  The State had a Republican 
Governor in 2000.  (Today, in 2016, Republicans also control both houses of the legislature and 
the governorship.) 


All Republicans in both houses voted in favor of Pruitt’s legislation and all Democrats opposed 
the legislation.  The Republican governor signed it. 


Since the passage of the current legislation, there has been confusion regarding whether 
particular kinds of identification should trigger the issuance of provisional or ordinary ballots. 


Imagine that you are a lawyer working in the Virginia Department of Elections.  Your supervisor 
has told you that she would like to prepare a handbook for poll workers (whom Virginia calls 
“officers of election”) that will list different kinds of identification that voters might present, and 
indicate whether such identification should result in the use of an ordinary or provisional ballot.  
Your supervisor has compiled a list of sixty-two kinds of identification that a voter might 
present.  She has tasked you with determining what the statute directs as to four of those sixty-
two:  


1. An expired United States passport (the field on the passport marked “date of expiration” 
shows a date prior to the date of the election).  All United States passports contain a 
photograph of the holder.  United States passports are issued by the United States 
Department of State.  The fee for a new passport is $110. 
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2. An expired Virginia driver’s license (the field on the driver’s license marked “Exp.” 
shows a date prior to the date of the election).  All Virginia driver’s licenses contain a 
photograph of the holder.  Virginia driver’s licenses are issued by the Virginia 
Department of Motor Vehicles.  A new driver’s license costs $32, although persons 
below an income ceiling set by law are charged only $20. 


3. A Virginia “veterans’ status card.”  From 2008 to 2013, a state agency called the Virginia 
Department of Veterans Affairs issued such cards without charge to residents of Virginia 
who had been honorably discharged from the armed forces of the United States.  All such 
cards contain a photograph of the holder.  The cards could be used to claim veterans’ 
benefits at state offices and hospitals.  In 2012, state officials determined that the cards 
were too easily forged.  Therefore, as of December 31, 2012, the state stopped issuing or 
honoring the cards.  Today, veterans in Virginia show their actual discharge papers from 
the military in order to claim veterans’ benefits in the State.   


4. A United States Social Security card.  Social security cards list an individual’s name, 
social security number, and signature.  They include no photo or date.  (They are often 
issued at birth).  Social security cards are issued by the United States Social Security 
Administration.  The Social Security Administration does not charge persons to issue a 
social security number or social security card. 


Assignment  


Your supervisor asks you to determine whether poll workers confronting a voter who can 
produce only the item of identification listed above in cases (1) through (4) — that is, only the 
expired passport, only the expired license, only the veterans’ status card, or only the social 
security card — should issue an ordinary or provisional ballot to that voter.  Your supervisor 
emphasizes that she is not asking you to draft the text of the anticipated handbook.  Rather, she 
wants to you to determine the proper substantive answer, pursuant to § 24.2-643 of the Code, for 
each of the four circumstances listed.  She asks for a memorandum that sets out and justifies your 
conclusions.  She also asks that, if there is more than one plausible interpretation, you describe 
all such interpretations and their justification.  However, she insists that you nonetheless indicate 
which interpretation you think best, and why. 


She also tells you to do no research, and to use only the packet of information that she has 
prepared.  That packet is attached to this document. 


Write the memorandum. 


Instructions 


1.  This assignment is in the form of a memorandum to your supervisor at the Virginia 
Department of Elections.  For the purposes of the assignment, you should not use a complete 
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memorandum form.  You should not waste space on formalities, e.g., by providing a header or 
restating the scenario at length.  You should begin your memo with a brief “short conclusion.” 
The short conclusion should state in a sentence or two what you have been asked to determine, 
and in another sentence or two what you conclude and why.  The short conclusion is an abstract 
of the memo that follows.  The balance of the memo should be the discussion section of the 
requested memorandum. 


This does not mean that your memo can be incoherent or disorganized.  A discussion section has 
a beginning, middle, and end. 


2.  This is a “closed” assignment.  It is to be completed using only the materials in this packet 
and concepts and cases we have studied in class up through the end of February 2016.  You 
should not rely upon or discuss any special knowledge you have regarding U.S. or Virginia 
election law, Virginia’s policies concerning driving, veterans’ benefits, or other policy areas, or 
the policies and practices of the U.S. State Department or the U.S. Social Security 
Administration. 


Outside research is not permitted, except for the use of dictionaries, your casebook, and 
your classnotes.  You may not rely upon any sections of the United States or Virginia Codes not 
attached, any legislative history not attached, or any other materials.  “Any other materials” in 
the previous sentence is not meant to be limited to materials like the United States or Virginia 
Code or legislative history; it really means any other materials.  


You should be aware that I have fictionalized the statute, its legislative history, and other aspects 
of the problem.  Therefore, outside research, in addition to being against the rules, is also likely 
to lead you astray. 


The requirement that you rely only upon materials in the packet does not imply that everything in 
the packet is relevant to the memorandum.  


3.  Audience.  You should assume that your reader is a lawyer somewhat familiar but not 
intimate with the contents of the packet you have been given.  So, you should set out relevant 
statutory language, but you need not, for example, define concepts like “election,” “voter,” 
“statute,” “amendment,” or “legislative debate.” 


4.  Citation.  You should cite to the Virginia Code by section and paragraph.  Use parentheses to 
indicate the version of the statute if it is not otherwise clear (e.g., “(current version),” “(initial 
proposal of Rep. Pruitt),” “(pre-2000 version).”  Cite to the legislative debate as “Debate p. __,” 
using the page numbers in this packet.  Cite to the casebook as CB (e.g., “CB p. 6”).  If you 
reference dictionaries, cite appropriately. 


5.  The word limitation on this assignment is 1,250 words.  This is approximately equivalent to 
four double-spaced pages in a standard font with standard margins.  Use your word processor to 
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count the number of words in your memorandum.  Titles, headers, and citations count as words.  
Page numbers and your name do not count as words. 


At the conclusion of your submission, add a paragraph that reads “This answer contains x 
words.”   This paragraph does not count towards your word count.  This is a hard limit; I will not 
read past 1,250 words. 


6. The memorandum should be your own work.  You should not collaborate with other persons. 


7.  Grammar, spelling, mechanics, and organization all count. 


8.  Your final paper should be uploaded to the TWEN assignment dropbox no later than 
Tuesday, 15 March 2015 at 1:00 p.m.  Submit the paper in MS-Word format.  Give your paper 
a filename using the convention:   Lastname_firstname_legreg2016. 


Late papers will be penalized.  Extensions will be granted only in unusual circumstances.  
Extensions requested fewer than 72 hours in advance of the duedate will be granted only in 
extremely unusual circumstances. 


9.  Pace yourself.  We will continue to proceed through the assigned materials while you are 
working on this assignment.  So will your other classes.  Please come to (this and other) classes 
prepared to discuss the assigned reading. 


10.  This assignment counts for 12.5% (one-eighth) of your final course grade. 


Supporting Materials 


Your supervisor provides you with several documents that may be useful to you, each of which 
is reproduced in this packet and listed below: 


1) Version of the Act now in force, last amended in the 2014 legislative session ...................... 5 


2) Version of the Act as introduced by Rep. Pruitt in the 2000 session of the House of 
Delegates ......................................................................................................................................... 6 


3) Version effective until April 4, 2000, when it was superseded by Pruitt amendment ............ 7 


4) Excerpt from debate regarding the 2000 amendments in the Virginia House of Delegates, 
with editorial notes .......................................................................................................................... 8 


5) Sample United States passport .............................................................................................. 12 


6) Sample Virginia driver’s license ........................................................................................... 13 


7) Sample Virginia veteran status card ...................................................................................... 14 


8) Sample United States Social Security card............................................................................ 14 
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1)  Version of the Act now in force, last amended in the 2014 legislative session 


§ 24.2-643. Qualified voter permitted to vote; procedures at polling place; voter identification. 


A. After the polls are open, each qualified voter at a precinct shall be permitted to vote. 
The officers of election shall ascertain that a person offering to vote is a qualified voter 
before admitting him to the voting booth and furnishing an official ballot to him. 


B. An officer of election shall ask the voter for his full name and current residence 
address and repeat, in a voice audible to party and candidate representatives present, the 
full name and address stated by the voter. The officer shall ask the voter to present any 
one of the following forms of identification: his valid Virginia driver’s license, his valid 
United States passport, or any other1 photo identification issued by the Commonwealth, 
one of its political subdivisions, or the United States; any valid student identification card 
containing a photograph of the voter and issued by any institution of higher education 
located in the Commonwealth or any private school located in the Commonwealth2; or 
any valid employee identification card containing a photograph of the voter and issued by 
an employer of the voter in the ordinary course of the employer’s business. 


Any voter who does not show one of the forms of identification specified in this 
subsection shall be offered a provisional ballot under the provisions of § 24.2-653. The 
State Board of Elections shall provide an ID-ONLY provisional ballot envelope that 
requires no follow-up action by the registrar or electoral board other than matching 
submitted identification documents from the voter for the electoral board to make a 
determination on whether to count the ballot. 


                                                 


1 [Italicized words were added by amendment on the floor of the House of Delegates during the 2000 debate.  —ed.] 
2 [Underlined words were added by separate amendment in 2014.  This is the only change to the statute since the 
version passed in 2000 was enacted. —ed.] 
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2) Version of the Act as introduced by Rep. Pruitt in the 2000 session of the House of 
Delegates 


§ 24.2-643. Qualified voter permitted to vote; procedures at polling place; voter identification. 


A. After the polls are open, each qualified voter at a precinct shall be permitted to vote. 
The officers of election shall ascertain that a person offering to vote is a qualified voter 
before admitting him to the voting booth and furnishing an official ballot to him. 


B. An officer of election shall ask the voter for his full name and current residence 
address and repeat, in a voice audible to party and candidate representatives present, the 
full name and address stated by the voter. The officer shall ask the voter to present any 
one of the following forms of identification: any photo identification issued by the 
Commonwealth, one of its political subdivisions, or the United States; any valid student 
identification card containing a photograph of the voter and issued by any institution of 
higher education located in the Commonwealth; or any valid employee identification card 
containing a photograph of the voter and issued by an employer of the voter in the 
ordinary course of the employer’s business. 


Any voter who does not show one of the forms of identification specified in this 
subsection shall be offered a provisional ballot under the provisions of § 24.2-653. The 
State Board of Elections shall provide an ID-ONLY provisional ballot envelope that 
requires no follow-up action by the registrar or electoral board other than matching 
submitted identification documents from the voter for the electoral board to make a 
determination on whether to count the ballot. 








 
7 


 


3) Version effective until April 4, 2000, when it was superseded by Pruitt amendment 


§ 24.2-643. Qualified voter permitted to vote; procedures at polling place; voter identification. 


A. After the polls are open, each qualified voter at a precinct shall be permitted to vote. 
The officers of election shall ascertain that a person offering to vote is a qualified voter 
before admitting him to the voting booth and furnishing an official ballot to him. 


B. An officer of election shall ask the voter for his full name and current residence 
address and repeat, in a voice audible to party and candidate representatives present, the 
full name and address stated by the voter. The officer shall ask any voter to present any 
one of the following forms of identification: his Commonwealth of Virginia voter 
registration card or driver’s license, his social security card, any preprinted form of 
identification which shows his name and address, any preprinted form of identification 
which shows his name and signature, or any preprinted form of identification which 
shows his name and photograph. 


Any voter who does not show one of the forms of identification specified in this 
subsection shall be offered a provisional ballot under the provisions of § 24.2-653. The 
State Board of Elections shall provide an ID-ONLY provisional ballot envelope that 
requires no follow-up action by the registrar or electoral board other than matching 
submitted identification documents from the voter for the electoral board to make a 
determination on whether to count the ballot. 
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4) Excerpt from debate regarding the 2000 amendments in the Virginia House of Delegates, 
with editorial notes 


[removed sections of the debate are indicated by the ellipsis mark * * * *] 


[The following colloquies are excerpted from the debate over the replacement version of § 24.2-
643 proposed by Rep. Pruitt.  No committee report accompanied Rep. Pruitt’s bill.  Instead, Rep. 
Pruitt opened the floor debate with the statement with which this excerpt begins.  —ed.]  


Rep. PRUITT: 


Americans must aggressively uphold the integrity of our electoral process. That is 
precisely why I am introducing this bill, which creates a voter-ID law for Virginia that is 
reasonable, constitutional, and necessary. 


Over the past two decades, there have been thousands of allegations of voter fraud 
throughout the United States. Association of Community Organizations for Reform Now 
recently pleaded guilty to voter-registration fraud in Nevada, and scores of individuals in 
Minnesota have been convicted of voter fraud related to the most recent election. 


In a poll conducted in June, an overwhelming majority (75 percent) of registered voters 
— including 77 percent of independents and 63 percent of Democrats — said that 
Americans should present photo ID before casting their ballots. To date, 16 different 
states have enacted a photo-ID mandate, and another 15 states have required voters to 
show some form of personal documentation, such as a utility bill or a bank statement 
(though not necessarily a photo ID). 


These 31 states include both Republican and Democratic strongholds, along with many 
swing states. There are only three states (Oregon, Vermont, and Wyoming) that neither 
have a voter-ID law on the books nor are actively considering one at this time. 


Critics of voter-ID statutes claim that they suppress voter turnout, but there is no 
evidence to support that view. In Georgia, turnout rates have actually gone up since the 
Peach State adopted a photo-ID law. And according to a University of Missouri study, 
“The only consistent and frequently statistically significant impact of photo ID in Indiana 
is to increase voter turnout in counties with a greater percentage of Democrats relative to 
other counties.” 


Some contend that lower-income Americans cannot afford to comply with these laws, but 
every single state with a photo-ID requirement allows voters to obtain a government-
issued photo ID at no charge.  My bill provides that citizens will receive provisional 
ballots if they forget to bring their ID to the polling station. The Secretary of State will be 
able to educate voters about the ID rule, and each county already must provide 
multilingual reminders both before and on Election Day. 
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The Supreme Court has ruled that such laws are constitutional. The Supreme Court of the 
United States has written: 


There is no question about the legitimacy or importance of the State’s interest in 
counting only the votes of eligible voters. Moreover, the interest in orderly 
administration and accurate recordkeeping provides a sufficient justification for 
carefully identifying all voters participating in the election process. While the 
most effective method of preventing election fraud may well be debatable, the 
propriety of doing so is perfectly clear…. The State also contends that it has an 
interest in protecting public confidence “in the integrity and legitimacy of 
representative government.” While that interest is closely related to the State’s 
interest in preventing voter fraud, public confidence in the integrity of the 
electoral process has independent significance, because it encourages citizen 
participation in the democratic process.3 


In the face of clear Supreme Court precedent, and despite the fact that lawyers at the 
Justice Department have not completed their review of voter-ID laws, their opponents 
have publicly compared them to literacy tests and poll taxes. This comparison to such 
unconstitutional measures is outrageous. Such persons have clearly prejudged voter-ID 
laws. In so doing, they have placed themselves on the wrong side of a critically important 
issue, not to mention the wrong side of public opinion.  


Safeguarding the credibility and soundness of our voting process is vital to the health of 
American democracy. How could any Virginian who loves democracy object to an effort 
to preserve electoral integrity? 


* * * * 


Rep. SAMUELS: 


Are we willing to allow our era to be remembered as the age when our nation’s proud 
tradition of expanding the franchise ended? 


Let us call this bill what it is. The movement for voter ID laws is a cynical expression of 
the concerns many conservatives (of both parties) have about the future of the American 
electorate. The Republican lawmakers who are leading the fight for the restrictive 
legislation say they are doing so in the name of stopping election fraud — and, really, 
who is in favor of election fraud? But the larger purpose and effect of the laws is to 
disenfranchise Hispanic and African American voters, other minorities, and the poor — 
most of whom, let’s also be clear, vote for Democrats. 


                                                 


3 [This is an accurate quotation from a 5–4 decision of the Supreme Court which remains good law.  —ed.] 








 
10 


 


Every year, the nonwhite proportion of the electorate grows by about half a percentage 
point — meaning that in every presidential election, the minority share of the vote 
increases by 2 percent, a huge amount in a closely divided country. This explains, for 
example, why Colorado, Nevada, and Arizona are turning purple instead of staying red. 
By 2020, nonwhite voters should rise from a quarter of the 2008 electorate to one third. 
By 2050, nonwhites will outnumber whites.  No wonder my honorable colleague and her 
fellow party members are worried. 


Many Virginians do not have the necessary identification that this bill requires, and face 
barriers to voting as a result. Research shows that 11% of US citizens, more than 21 
million Americans, do not have government-issued photo identification.  A 
disproportionate number of these Americans are low-income, racial and ethnic minorities, 
and elderly.  As many as 25% of African American citizens of voting age do not have a 
government-issued photo ID, compared to only 8% of their white counterparts.  18% of 
Americans over the age of 65 (or 6 million senior citizens) do not have a government-
issued photo ID. 


Such identification can be difficult for lower-income, older, and disabled voters to obtain.  
In addition, many people cannot afford to pay for the required documents needed to 
secure a government-issued photo ID.  As such, this bill impedes access to the polls and 
are at odds with the fundamental right to vote.  Requiring voters to obtain an ID in order 
to vote is tantamount to a poll tax.  


There is no credible evidence that in-person impersonation voter fraud — the only type of 
fraud that photo IDs could prevent — is even a minor problem anywhere in the country.  
Multiple studies have found that almost all cases of in-person impersonation voter 
“fraud” are the result of a voter making an honest mistake, and that even these mistakes 
are extremely infrequent. 


Any requirement that citizens show government-issued photo ID at the polls reintroduces 
an enormous amount of discretion into the balloting process, thus creating opportunities 
for discrimination at the polls against racial, ethnic and language minority voters.  Most 
polling places rely on volunteers or poll workers with minimal training to check in voters 
and answer questions. There is a risk that inadequately trained workers could turn away 
and disfranchise even properly documented voters. 


It is important, instead, to focus on both expanding the franchise and ending practices 
which actually threaten the integrity of the elections, such as improper purges of voters, 
voter harassment, and distribution of false information about when and where to vote. 
None of these issues, however, are addressed by or can be resolved with a photo ID 
requirement. 
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Photo ID requirements present substantial barriers to voting and negatively affect voter 
participation.  They are a dangerous and misguided step backwards in our ongoing quest 
for a more democratic society.  Elected officials should be seeking ways to encourage 
more voters, not inventing excuses to deny voters the ability to cast their ballots.  


* * * * 


Rep. DIRIGEN4: 


I am concerned that the reference in the draft statute to “any photo identification issued 
by the Commonwealth, one of its political subdivisions, or the United States” might be 
interpreted by some to denote only identification documents issued for the purpose of 
voting, such as a voter registration card.  I do not understand this interpretation to be the 
intent of the bill’s proponents.  In the interest of clarity, however, I suggest that the 
language of the second sentence of paragraph (B) of § 24.2-643, up through the first 
clause, be amended to read “The officer shall ask the voter to present any one of the 
following forms of identification: his valid Virginia driver’s license, his valid United 
States passport, or any other photo identification issued by the Commonwealth, one of its 
political subdivisions, or the United States,” with the remaining clauses unchanged.  This 
will avoid any misunderstanding. 


Rep. PRUITT: 


My colleague the Hon. Mr. DIRIGEN is correct that the bill does not intend to restrict 
permissible forms of photo identification to those issued for voting purposes.  Although I 
do not agree that the confusion he fears is likely, because his amendment does not alter 
the meaning of the statute, I am happy to accept it as a friendly amendment. 


[The amendment proposed by Mr. Dirigen passed unanimously.5  The full bill then passed the 
House of Delegates on a party-line vote, all Republicans voting in favor and all Democrats 
against.  In the State Senate, there was minimal debate and no amendments.  The bill, unchanged 
from the version passed by the House of Delegates, passed the Senate on a party-line vote, all 
Republicans voting in favor and all Democrats against.  The Governor then signed the bill. —ed.]  


 


                                                 


4 [Edward Dirigen was a moderate Republican representing a southern area of the state.  The colloquy reproduced 
here was his only contribution to the debate on the bill.  Like all Republican legislators, he ultimately voted for the 
final bill.  —ed.] 
5 [The passage of the amendment is reflected in the italicized language on p. 5 of this packet.  —ed.] 
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5) Sample United States passport 
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6) Sample Virginia driver’s license 
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7) Sample Virginia veteran status card 


 


 


8) Sample United States Social Security card 
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