Debtors sold nine pieces of Jjewelry. Seven pieces of jew-
elry were reported as lost. After filing for baakruptcy,
Debtors sold some jewelry and pawned a Rolex watch
for £3,000. Two ereditors objected to Debtors’ claimed
exemptions. A complaint was filed, alleging that Debt-
ors knowingly and fraudulently made false oaths and
material omissions and transferred and concealed
property of the estate in an attempt to hinder, delay,
and defraud creditors. The remedy sought was an or-
der that Debtors be denied discharge. Based on the
facts of the case, should Debtors be denied discharge?
In re Jalojel, Web 2010 Bankr, Lexis ___ (United States
Bankruptey Court for the Eastern District of Virginia)

<X 13.4 Discharge Margaret Kawaauhiau sought treat-
ment from Dr. Paul Geiger for a foot injury. Dr. Geiger
examined Kawaauhau and admitted her to the hos-
pital to attend to the risks of infection. Although
Dr. Geiger knew that intravenous penicillin would have
been a more effective treatment, he prescribed oral
penicillin, explaining that he thought that his patient
wished to minimize the cost of her treatment, Dr. Geiger
then departed on a business trip, leaving Kawaauhau
in the care of other physicians. When Dr, Geiger
returned, he discontinued all antibiotics because he
believed that the infection had subsided. Kawaauhau’s
condition deteriorated over the next few days,
requiring the amputation of her right leg below the
knee. Kawaauhau and her husband sued Dr. Geiger for
medical malpractice, The jury found Dr. Geiger liable
and awarded the Kawaauhaus $355,000 in damages.
Dr. Geiger, who carried no malpractice insurance, filed
for bankruptey in an attempt to discharge the judgment;
Is a debt arising from a medical malpractice judgment
that is attributable to negligent or reckless conduct dis-
chargeable in bankruptey? Kawaauhau o. Geiger, 523
U.S. 57, 118 S.Ct. 974, 140 L.Ed.2d 90, Web 1998 U.S.
Lexis 1595 (Supreme Court of the United States)

13.5 Chapter 11 Reorganization UAL Corporation
.was the parent company of United Airlines, which was
. the largest scheduled bassenger commercial airline in
the world. On a daily basis, the airline offered more
than 1,500 flights to twenty-six countries. The airline
also offered regional service to domestic hubs through
“United Express carriers. Eventually, low-cost airlines
began taking business from United. In response, United
lowered fares to compete with the low-cost airlines.
However, United’s cost structure could not support its
e strategy, and the company began losing substantial
money on its operations.

" UAL filed for Chapter 11 reorganization bankruptcy.
At the time of filing the petition, UAL owned or leased
airplanes, equipment, trucks and other vehicles, dock-
Ing space at airports, warehouses, office space, and other
assets. In many cases, UAL had borrowed the money to
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purchase or lease these assets. Most of the lenders too;

back mortgages or security interests in the assets fo -

which they had loaned money to UAL to purchase o

lease. In addition, UAL owed unsecured creditors mone; -
and it had executory contracts anc -

that it could not repay,

unexpired leases that it also could not pay. What shoul ©

UAL propose to do in its plan of reorganization that it files .

with the bankruptey court? In re AL, Corporation

13.6 Priority of Security Interests
chased various
from William

Paul High pur--
items of personal property and livestock -
and Marilyn McGowen. To secure the -

purchase price, High granted the MeGowens a security -
interest in the personal property and livestock. Twao ;

and one-half months later, High borrowed $86,695 from -

Nebraska State Bank (Bank) and signed a promissory -
note, granting Bank a security interest in all hijg farm

products, including but not limited to all his livestock. -
Bank immediately perfected its security agreement by

filing a financing statement with the county clerk in

Dakota County, Nebraska. The MecGowens perfected -
their security interest by filing a financing Statement |

and security agreement with the county clerk three
months after Bank filed its financing statement. Three
years later, High defaulted on the
to the McGowens and Bank. Whose security interest
has priority? McGowen . Nebraska State Bank, 229
Neb. 471, 427 N.W.2d 772, Web 1988 Neb. Lexis 290
(Supreme Court of Nebraska) .

13.7 Fraudulent Transfer Peter and Geraldine Tabala
(Debtors), hushand and wife, purchased a house in
Clarkstown, New York. They purchased a Carvel ice
cream business for 70,000 with a loan ohtained from
People’s National Bank. In ‘addition, the Carvel Corpo-
ration extended trade credit to Debtors, Two years after
getting the bank loan, Debtors conveyed their resi-
dence to their three daughters, ages 9, 19, and 20, for
1o consideration. Debtors continued to reside in the
house and to pay maintenance expenses and real estate
taxes due on the property. On the date of transfer,
Debtors owed obligations in excess of £100,000. Five
months after conveying their residence to their daugh-
ters, Debtors filed a petition for Chapter 7 bankruptcy.
The bankruptey trustee moved to set aside Debt-
ors’ conveyance of their home to their daughters as a
fravdulent transfer. Who wins® In re Tabala, 11 B.R,
405, Web 1981 Bankr, Lexis 3663 (United States Bank-
ruptey Court for the Southern District of New York)

13.8 Guaranty Contract Murphy Oil USA, Ine.
(Murphy Oil), entered into a contract to sell petroleum
products to Price Oil, Inc. In order to do so, Murphy
Oil required and obtained written guaranty contracts
signed by Elmer Myers Armstrong and Frieda Armstrong
(Armstrongs), guaranteeing that if Price Oil did not pay

obligations owed
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Tnote
An instrument that evidences a

borrower's debt to the lender.

deed of trust

An instrument that gives a creditor a
security interest in the debtor's real
property that is pledged as collat-
eral for a foan.

recording statute

A statute that requires a mortgage
or deed of trust to be recorded in
the county recorder's office of the
County in which the real property is

located.

By no means run in debt.

Ceorge Herbert
The Temple (1633)

deficiency judgment

£ judgment of a court that permits
a secured lender to recover other
propetty of income from a default-
ing debtor if the collateral is insuf-
ficient to repay the unpaid loan.

Debt is the prolific mother of
folly and of crime.
Benjamin Disraeli
Henrieita Temple (1837) -

antideficiency statute

A statute that prohibits deficiency
judgments regarding certain types
of mortgages, such as those on
residential praperty.

and E-Cominerce

e for the use of a deed of trust and note in place of a
mortgage. The note is the instrument that evidences the borrower’s debt to the
lender; the deed of trustis the instrument that gives the creditor a security in-
terost in the debtor’s property that is pledged as collateral.

Some states’ laws provid

Recording Statute

Most states have enacted recor
trust to be recorded in the county recorder's office i
‘real property is located. These filings are public recor
a mortgage or deed of trust has been recorded against the real property. This
record gives potential jenders or purchasers of real property the ability to deter- |

mine whether there are any existing liens {mortgages) on the property.

The nonrecordation of a mortgage or deed of trust does not affect either the
legality of the instrument between the mortgagor and the mortgagee or the rights
and obligations of the parties. In other words, the mortgagor is obligated to pay -
the amount of the mortgage according to the terms of the mortgage, even if the

1
ment is not récorded. However, an improperly recorded document is 1ot ef-
(1) subsequent purchasers of the real property of (2) other

lders who have no notice of the prior mortgages.

ding statutes that require a mortgage or deed of
1 the county in which the

4 and alert the world that

doc
fective against either
mortgagees or lienho

A Deficiency Judgment

Some states permit a morx

tgagee to bring a separate legal action to recove!

a deficiency from the mortgagor. If the mortgagee is successful, the court wil
award a deficiency judgment that entitles the mortgagee to recover the amoutl

of the judgment from’ he mortgagor's other property.

Example Kaye buys a house for $800,000. She puts $200,000 down and borrow,
£600,000 from a bank, which takes a mortgage on the property to secure th
loan. Kaye defaults, and when the bank forecloses on the property, it is worl
only $500,000. There is 2 deficiency of §100,000 (%600,000 loa - $500,000 fore
olosure sale price). The bank can recover the £100,0Q0 deficiency from Kaye

other property. The bank has to bring a legal action against Kaye to do so.

ve enacted statutes that prohi
tgages, such as loans
tatutes are called antideficie
first purchase money mortgages (
ses). Second mortgages and'o
fnance the first mortgage, ustt

Several states ha
regarding certain types of mor
of residential property. These s
deficiency statutes usually apply only to
mortgages that are taken out to purchase hot
ven mortgages that re

subsequent mortgages, ©
are not proteeted by antideficiency statutes. _
Example Assume that a house is located in a state that has an antidef
statute. Qian buys the house for £800,000. She puts #200,000 down an
rows $600,000 of the purchase price from First Bank, which takes 2 mort;
on the property to secure the loan. This is a first purchase money mort
Subsequently, Qian borrows £100,000 from Second Bank and gives 4 ge!
mortgage to Second Bank to secure the loan. Qian defaults on both loans;
when she defaults, the house is worth only #500,000. Both banks bring for
sure proceedings to recover the house. First Bank can recover the house
$500,000 at foreclosure. However, First Bank has a deficiency of $100
(#600,000 loan - #500,000 foreclosure sale price). Because of the state’
ficiency statute, First Bank cannot recover this deficiency from Qjan; Fir
can only recover the house in foreclosure and must write off the $100,0
Second Bank's loan, a second loan, is not covered by the antideficiency '_
Therefore, Second Bank carn sué Qjan to recover its #100,000 deficten

Qian’s other property.




they had all been lost. Miller demanded that News-
week pay him £1,500 for each of the 72 lost photos.
Assuming that the court finds Miller and Newsweek
to.be merchants, are the clauses in the delivery
mermo part of the sales contract? Miller v. Newsweek,
Inc., 660 F.Supp. 852, Web 1987 U.S. Dist. Lexis
4338 (United States District Court for the District of
Delaware)

.%12 8 Risk of Loss- Martin Silver ordered two
rooms of furniture from Wycombe, Meyer & Co., Ine.
{Wycombe), a manufacturer and seller of custom-
made furniture. On February 23, 1982, Wycombe sent

. Ethics Cases
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invoices to Silver, advising him that the furniture was
ready for shipment. Silver tendered payment in full
for the goods and asked that one room of furniture
be shipped immediately and that the other be held
for shipment on a later date. Before any instructions
were received as to the second room of furniture, it was
destroyed in a fire. Silver and his insurance company
attempted to recover the money he had-paid for the
destroyed furniture. Wycombe refused to return the
payment, claiming that the risk of loss was on Silver.
Who wins? Silver v. Wycombe, Mever & Co., Inc., 124

. Mise.2d 717, 477 N.Y.5.2d 288, Web 1984 N.Y.Misc.

Lexis 3319 (Civil Court of the City of New York)

12,9 Ethics Alex Abatti was the sole
owner of A&M Produce Company (A&M), a
small farmmg company located in California’s Imperial
~ Valley. Although Abatti had never grown tomatoes,
he decided to do so. He sought the advice of FMC
Corporation (FMC), a large diversified manufacturer
of farming and other equipment, as to what kind of
equipment he would need to process the tomatoes. An
FMC representative recommended a certain type of
machine, which A&M purchased from FMC pursuant
to a form sales contract provided by FMC. Within
the fine print, the contract contained one clause that
disclaimed any warranty liability by FMC and a second
- clause which stated that FMC would not be liable for
consequential damages if the machine malfunctioned.
A&M paid $10,680 down toward the $32,041
purchase price, and FMGC delivered and installed the
machine, A&M immediately began experiencing prob-
lems with the machine. Tt did not process the toma-
toes quickly enough. Tomatoes began piling up in front
- of the belt that separated the tomatoes for weight-
~ sizing. Overflow tomatoes had to be sent through
~ the machine at least twice, causing damage to them.
. FPungus spread through the damaged crop. Because
of these problems, the machine had to be continu-
ally started and stopped, which s1gmflcantly reduced
brocessing speed.
A&M tried on several occasions to get additional
" equipment from FMC, but on each occasion, its
request was rejected. Because of the problems with the
. machine, A&M closed its tomato operation. A&M finally
. Stated, “Let’s call the whole thing off” and offered to
return the machine if FMC would refund A&M’s down
bayment. When FMC rejected this offer and demanded
full payment of the balance due, A&M sued to recover
~1ts down payment and damages. It alleged breach of
Warranty caused by defect in the machine. In defense,

FMC pointed to the fine print of the sales contract,
stating that the buyer waived any rights to sue it
for breach of warranty or to recover consequential
damages from it. A&M Produce Co. v. FMC Corp., 135
Cal.App.3d 473, 186 Cal.Rptr. 114, Web 1982 Cal.App.
Lexis 1922 (Court of Appeal of California)

1. Did A&M act morally in signing the contract and
then trying to get out from under its provisions?

2. Was it ethical for FMC to include waiver of liability
and waiver of consequential damages clauses in its
form contract?

3. Legally, are the waiver clauses unconscionable and
therefore unenforceable?

12.10 Ethies Executive Financial Services, Inc.
(EFS), purchased three tractors from Tri- ~County Farm
Company (Tri-County), a John Deere dealership owned
by Gene Mohr and James Loyd. The tractors cost
$48,000, 19,000, and $38,000. EFS did not take pos-
session of the tractors but instead left the tractors on
Tri-County’s lot. EFS leased the tractors to Mohr-Loyd
Leasing (Mohr-Loyd), a partnership between Mohr
and Loyd, with the understanding and representation
by Mohr-Loyd that the tractors would be leased out to
farmers. Instead of leasing the tractors, Tri-County sold
them to three different farmers. EFS sued and obtained
judgment against Tri-County, Mohr-Loyd, and Mohr
and Loyd personally for breach of contract. Because
that judgment remained unsatisfied, EFS sued the
three farmers who bought the tractors to recover the
tractors from them. Executive Financial Services, Inc.
©. Pagel, 238 Kan. 809, 715 P.2d 381, Web 1986 Kan.
Lexis 290 (Supreme Court of Kansas)

1. What does the entrustment rule provide? Explain.
2. Did Mohr and Loyd act ethically in this case?
3. Who owas the tractors, EFS or the farmers?
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Debtors sold nine pieces of jewelry. Seven pieces of jew-
elry were reported as lost. After filing for bankruptey,
Debtors sold some jewelry and pawned a Rolex watch
for #3,000. Two creditors objected to Debtors’ claimed
exemptions. A complaint was filed, alleging that Debt-
ors knowingly and fraudulently made false oaths and
material omissions and transferred and concealed
property of the estate in an attempt to hinder, delay,
and defrand creditors. The remedy sought was an or-
der that Debtors be denied discharge. Based on the
facts of the case, should Debtors be denied discharge?
In re Jolajel, Web 2010 Bzin_kr. Lexis __ (United States
Bankruptey Court for the Eastern District of Virginia)

- 13.4 Discharge Margaret Kawaauhau sought treat-
ment from Dr. Paul Geiger for a foot injury. Dr. Geiger
examined Kawaauhau and admitted her to the hos-
pital to attend to the risks of infection. Although
Dr. Geiger knew that intravenous penicillin would have
been a more effective treatment, he prescribed oral
penicillin, explaining that he thought that his patient
wished to minimize the cost of her treatment. Dr. Geiger
then departed on a business trip, leaving Kawaauhau
in the care of other physicians. When Dr. Geiger
returned, he discontinued all antibiotics because he
believed that the infection had subsided. Kawaauthan's
condition deteriorated over the next few days,
requiring the amputation of her right leg below the
knee. Kawaauhau and her husband sued Dr. Geiger for
medical malpractice. The jury found Dr. Geiger liable
and awarded the Kawaauhaus $355,000 in damages.
" Dr. Geiger, who carried no malpractice insurance, filed
for bankruptey in an attempt to discharge the judgment.
Is a debt arising from a medical malpractice judgment
that is attributable to negligent or reckless conduct dis-
chargeable in bankruptey? Kawaouhau v. Geiger, 523
~ U.S. 57, 118 8.Ct. 974, 140 L.Ed.2d 90, Web 1998 U.S.
L.exis 1595 (Supreme Court of the United States)

13.5 Chapter 11 Reorganization UAL Corporation
was the parent company of United Airlines, which was
the largest scheduled passenger commercial airline in
the world. On a daily basis, the airline offered more

“than 1,500 flights to twenty-six countries. The airline -

- also offered regional service to domestic hubs through
- United Express carriers. Eventually, low-cost airlines
- began taking business from United. In response, United
" lowered fares to compete with the low-cost airlines.

However, United's cost structure could not support its
- new strategy, and the company began losing substantial
' money on its operations.

UAL filed for Chapter 11 reorganization bankruptcy'

~At the time of filing the petition, UAL owned or leased
irplanes, equipment, trucks and other vehicles, dock-
g space at airports, warehouses, office space, and other
8sets. In many cases, UAL had borrowed the money to
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purchase or lease these assets. Most of the lenders took
back mortgages or security interests in the assets for
which they had loaned money to UAL to purchase or .
lease. In addition, UAL owed unsecured creditors money
that it could not repay, and it had executory contracts and

" unexpired leases that it also could not pay, What should

UAL propose to do in its plan of reorganization that it files
with the bankruptey court? In re UAL Corporation

13.6 Priority of Security Interests Paul High pur-
chased various items of personal property and livestock
from William and Marilyn McGowen. To secure the
purchase price, High granted the McGowens a security
interest in the personal property and livestock. Two
and one-half months later, High borrowed $86,695 from
Nebraska State Bank (Bank) and signed a promissory
note, granting Bank a security interest in all his farm-
produets, including but not limited to all his livestock.
Bank immediately perfected its security agreement by
filing a financing statement with the county clerk in
Dakota County, Nebraska. The MeGowens perfected
their security interest by filing a financing statement
and security agreement with the county clerk three
months after Bank filed its financing statement. Three
years later, High defauited on the obligations owed
to the McGowens and Bank. Whose security interest
has priority? McGowen v. Nebraska State Bank, 229
Neb. 471, 427 N.W.2d 772, Web 19838 Neb. Lexis 290
(Supreme Court of Nebraska)

13.7 Fraudulent Transfer Peter and Geraldine Tabala
{Debtors), husband and wife, purchased a house in
Clarkstown, New York. They purchased a Carvel ice
cream business for £70,000 with a loan obtained from
People’s National Bank. In addition, the Carvel Corpo-
ration extended trade credit to Debtors. Two years after
getting the bank loan, Debtors conveyed their resi-
dence to their three daughters, ages 9, 19, and 20, for
no consideration. Debtors continued to reside in the
house and to pay maintenance expenses and real estate
taxes due on the property. On the date of transfer, |
Debtors owed obligations in excess of $100,000. Five
months after conveying their residence to their daugh-
ters, Debtors filed a petition for Chapter 7 bankruptcy.
The bankruptey trustee moved to set aside Debt-
ors’ conveyance of their home to their daughters as a
fraudulent transfer. Who wins?® In re Tabala, 11 B.R.
405, Web 1981 Bankr. Lexis 3663 (United States Bank-
ruptey Court for the Southern District of New York)

“13.8 Guaranty Contract Murphy 0il USA, Inc.

(Murphy Oil), entered into a contract to sell petroleum
products to Price Oil, Inc. In order to do so, Murphy
Oil required and obtained written guaranty contracts
signed by Elmer Myers Armstrong and Frieda Armstrong
(Armstrongs), guaranteeing that if Price Oil did not pay
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Research Paper

Read the call-of-the-question carefully, and follow the instructions for each
subject. Prepare four briefing papers using the APA format for research papers,
and upload them as one document for your response.

~ Briefing Paper 1: Critical Legal Thinking

Instructions:

Read Section 13.8¥Guaranty Contract of the Murphy Qil USA, Inc. Synop3|s in
your Cheeseman textbook on pages 285-286.

There is no need to read the case. Determine how your business would protect
itself from a discharge of the debt identified in the case.

Assume your readers know the facts of the case and are only seeking your
opinions as on the discharge issue. Argue both sides of the issue.

Briefing Paper 2: Law Case with Answers
Instructions:

\/éz;d Deficiency Judgment in your Cheeseman textbook on page 268.
Determine whether your jurisdiction (state) has an anti-deficiency statute.
Assume your readers understand the facts provided in the example. Provide
your opinions on the efficacy of the anti-deficiency statue as if it is your business
that is in the position of First Bank (as in the example). Argue both sides of the
issues presented.

Briefing Paper 3; Critical Legal Thinking Cases
Instructions:

Read the following sections in your tgxtbook:

Sections 13.4 Discharge (p. 285),

12.8 Risk of Loss (p. 263),

12.5 Limited Warranty (p. 262), and \/

13.3 Bankruptcy (pp. 284-285).

Check the decisions of the highest appellate courts, if a case is cited, for each
fact pattern.

Assume your readers know the facts of each scenario and are seeking your
opinions on whether or not each of the four subjects affect business in the United
States. If so, provide the worst and best case scenarios.

Briefing Paper 4: Ethics Case

Instrubtions:
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Read Section 13.10 Ethics in your Cheeseman textbook on page 286. .
Assume your readers know the facts of the case and are only seeking your
opinions on the three questions found at the end of Section 13.10. Argue both
sides of all issues.



