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IP and Underlying Rights


ECW3831-O 
Creative Writing Industry
Intellectual Property and Underlying Rights


Objective:


To research and examine the potential challenges of writing about living persons or 
historical figures. 


Introduction:


As a writer you will want to write about things beyond your imagination.  You may want to 
write a screenplay based on a chapter in a book you read, or you may want to write a 
book about a notorious criminal, or true life event. You will only be wasting your time if you 
don’t obtain the rights to do this.  


In this lesson we discuss when you must do this and how you can do this.  


Intellectual Property


Intellectual property, or IP, refers to “creations of the mind.”  This includes literary and 
artistic works found in creative writing, drawings, paintings, photographs, engravings, 
choreography, sermons, music, etc., all of which are covered by copyright.


Acquiring Intellectual Property
 
Intellectual properties are everywhere.  That pregnancy book your mom read when she 
was expecting you?  Yeah, that was optioned by a producer and turned into a studio 
feature.  That comic book you love about zombies on AMC?  Based on a comic book.  But 
you’ll say “These are famous books! It must cost an arm and a leg to option them!”  In 
many cases, that is correct.  The odds of you optioning “Harry Potter” with the money in 
your bank account are slim. The key is finding a property that inspires and excites you…
but hasn’t yet won over millions and millions of fans.
 
Three Ways to Utilize Intellectual Property
 


1. Option the Rights.  As described above, this requires reaching out to the author 
or creator of the property you’re interested in acquiring.  Sometimes, the author or 
creator handles their own rights while many times (especially with more popular 
titles), the rights are handled by an agent.  If they are handled by an agent, you are 
less likely to get them for free…but it doesn’t hurt to ask. The worst they can say is 
“no” or “they are unavailable.”


2. Public Domain.  Many of the world’s most famous books and characters are no 
longer subject to copyright.  Ever heard of The League of Extraordinary 
Gentlemen?  This comic series teamed some of the most famous characters from 
literature (Allan Quatermain, Captain Nemo, Dr. Jekyll/Mr.Hyde, etc.) into a 
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superhero team. Or something like Pride and Prejudice and Zombies which 
mashed up the original Jane Austen classic with flesh eating zombies.  Look at all 
of the vampire movies and TV shows based on Bram Stoker’s Dracula, which is in 
the public domain.


3. True Events.  With theTitanic, James Cameron took a fairly cheesy love story and 
set it against the fantastic backdrop of one of the most famous disasters of all 
time.  Or look at Abraham Lincoln: Vampire Hunter. That takes a famous historical 
figure and fictionalizes his background, mashing up history and horror. 


The Perils of Writing What You Know
 
From the time they first put pen to paper, writers are told to "write what you know."  
Writing a story from your own experience or about your own family, friends or community 
seems like a no-brainer.  You lived it -- or are still living it -- right?  It should be easy to 
write about it. 
 
Or not.  The job of a writer is always to tell a great story, not just convey facts.  You're not 
a historian.  You're a storyteller.  This means aiming to convey the truth about a situation 
or relationship, even if that truth doesn't always strictly adhere to the facts.
 
Alex Epstein, the author of Crafty Screenwriting and Crafty TV Writing, offers this terrific 
suggestion for crafting a screenplay from a true story:
 


The basic problem is, lives don't have themes, but movies do. Figure out what about 
the true story wants to be a movie, then write the outline.  What is the theme of this 
life or sequence of events?
 
Once you've decided, write your step outline as you would any other movie.  Don't 
go back to the source material until you've got an outline you're happy with.  If it 
didn't stick in your head, it shouldn't be in the movie. 


 
In his book, Good Scripts, Bad Scripts: Learning the Craft of Screenwriting Through 25 of 
the Best and Worst Films in History, writer Thomas Pope says:
 


Life is just one damned thing after another, without apparent structure or meaning.  
 
Art doesn't try to imitate life, but rather distills its essence to find and reveal the truth 
behind the lies, the meaning behind the meaningless, the structure within the 
randomness.


 
This is also the case when you're writing a book, movie, television show, graphic novel or 
game based on the life of an actual person.  


“Never judge a book by its movie.” - J.W. Egan


Underlying Rights and True Stories


Unless you're writing a documentary or journalism, your job is not to cobble together a 
string of facts, like points on a timeline.  Your job is to create a well-structured, three-act 
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story that tells a version of the truth based on the facts.  Even so, before your script goes 
into production, you will be required to provide a detailed list of every source from which 
you gathered those facts.  This is extremely important for two reasons when you are 
telling a true story.  First, the distributor will want to be protected from defamation and 
two, because the producer will want to position the movie as “based on a true story or 
event.”  Why?  Because people like to watch movies that are based on true events.


The underlying rights are the layers of rights that belong to other people.  For example, 
the underlying rights for a song are owned by the songwriter who wrote the lyrics.  A 
producer must obtain the underlying rights in order to produce a movie, television show, 
video game, etc.  These rights include the book rights, if the project is based on a book, 
or the screenplay rights, if the project is based on an original screenplay. 
Basing a story on someone you know may engender confusion or hurt feelings.  Start 
thinking now about how you will deal with the reactions and emotions your story will 
generate in the living, breathing counterparts to your characters.


Step One:  Reading and Resources


1. In Safari Creative Edge, read:


• Media Law for Producers, Chapter 5 - Playing It Safe: Privacy and Libel  
http://ce.safaribooksonline.com/book/business/9780240804781/5-playing-it-
safe-permits-releases-libel-and-production-insurance/ch5_3_xhtml?
uicode=fullsail


2. Read the following article called Hiphop Hollywood Hunger:


• http://www.mydigitalpublication.com/publication/?i=36445&p=27


3.  Read the following articles about life rights:
• http://www.documentary.org/content/whose-story-it-anyway-obtaining-subjects-life-


story-rights
• http://www.supnik.com/lifestor.htm
• http://www.marklitwak.com/purchasing-life-story-rights.html


4.  Read about intellectual property at the World Intellectual Property Organization’s 
website at www.wipo.int/about-ip/
 
Step Two:


Take the quiz on Underlying Rights.


Step Three: 


1.  Do your own research about underlying rights.  If you're contemplating writing about a 
living person or historical figure, you may want to research this person to discover any 
rights challenges you may face.
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Write one page (at least 300 words) about the challenges of writing about your own 
family, friends or experiences, or about writing about a living person or historical figure.  


• What life-rights challenges do you anticipate when writing about this person or 
persons?  


• What are your fears?  
• Do you anticipate a positive reaction or a negative one?  
• Do these fears hold you back from writing what you want to write?  
• Include a summary of what you learned from your reading and research about 


obtaining life rights.  
• Make sure to reference your resources on the last page of the Professional Action 


Plan.


Step Four:   Copy to your Professional Action Plan folder on your desktop.
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