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In addition to these five elements, Benn and Peters (in Be

. : an 1981: 6) add that the unpleasantness
should be an essential part of punishment,

The \';1|uc.u!' this definition of punishment resides in its presentation of punishment in terms
of a system of rules and in its differentiation of punishment from other kinds of unpleasantness.
Another definition of punishment, proposed by David Garland (1990), is “the legal process
whereby violators of criminal law are condemned and sanctioned in accordance with specified
legal categories and procedures” (p. 17). This chapter will not be concerned with punishment
that takes place in schools, within families, or in other institutions, but instead will discuss forms
of punishment that take place as the result of legal processes defined above. It will examine
the major arguments relating to punishment, illustrate the ways in which those arguments relate
to justice and the justice system, and examine how that system would be affected should one
argument prevail over another.

% Theoretical Approaches to Punishment

Thinking about the issue of punishment gives rise to a number of questions, the most fundamen-
tal of which is, why should offenders be punished? This question might produce the following
rESponses:

* They deserve to be punished.
* Punishment will stop them from committing further crimes.
s Punishment tells victims that society disapproves of the harm that they have suffered.
» Punishment discourages others from doing the same thing.
* Punishment protects society from dangerous or dishonest people.
¢ Punishment allows offenders to make amends for the harm they have caused.
* Punishment ensures that people understand that laws are there to be obeyed.
: Ay o e : 1 be punished ma
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In contrast to [1 ph ]O; O]

i i . intended for, and the nature of
with the “is” of punishment; lijmt 1'\ \\'h:l‘l .[1Ll?11;ﬁ)|l1(l)!3ti:[1.i l:[]: lll:::li‘\\ e wio B
Pemll Sysmms i i 4 ('rm'“n . he punishment of olfend lers, offer the third
ties for offenses and policy concerns .rL--]m. ;u-ﬂ ‘u: [Hu il s (1981, 9. araue that Gl
perspective on punishment. Some cnu't.s. hl.-lL h :h 1:- ip Bex s r Pa——
has tended to ignore the moral and sociological implications of punishme : , e
and personal characteristics of offenders as well as the nature f penal instit LIA.I: n: .L1 !
of social control. In the same vein, Nigel Walker (1991) points out that the practical x;\ J .
action, particularly with the aims of sentencing and the administration of ;‘r‘:a- ns .m\'. ;.\rn |
are concerns that pay little attention to the philosophy or sociology of punishment. '] ,:( lru.‘,,‘,;
logical perspective will be discussed in Chapter 6 in the context of corrections; this chapter wil
explore the philosophical and sociological perspectives.

+¢* Why Punish? The Philosophical Approach

In the philosophical debate about punishment, two main types of theories of punis
dominate: utilitarian theory and retributive theory. (Utilitarian theory is discussed more full
Chapter 11.) These philosophical theories have in turn generated further theoretical discussions
about punishment concerned with deterrence, retribution, inc apacitation, rehabilitation, and
more recently, restorative justice.

Theories that set the goal of punishment as the prevention of future crime (deterrence) are
usually referred to as utilitarian, because they are derived from utilitarian philosophy. Past-oriented
theories (theories that focus on the past actions of the offender) are referred te
because they seek retribution from offenders for their crimes. The
punishment includes the notion that the
to offenders for the crimes and that the
punishment (Hudson 1996: 3). Theories of deterrence, retribution, just deserts. rehal silitation, and
incapacitation as well as the idea of restorative justice will be consic
these theories tries to establish a basis for punishme
The following Closer Look box gives a
cultures, while Case Study 5.1 provides

y as retributivist
retributivist conception

purpose of punishment is to allox ate moral blame
ir future conduct is not a proper concern for deciding
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4 contemporary example of corporal punishment

A Closer Look

Punishment and History

Before the installation of constitutional governments in

1Sth centuries, pe_naltit_es-were arbitrary, dependent on the whims of monarchs or the local nobles to

‘v:;gr:athg delegz:]ted authorityto punish, There was very little proportionate graduation of penalties

reﬂecte;(; i ﬂ;zum'z ment a"va:lablg for.everything from murder and high treason to fairly minor theft (85;
Inthe old saying “one might Justas well be hanged for a sheepasalamb™) ( Hudson 1996: 19)

most of Western Europe in the 18th and

Draconian Punishments
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Case Study 5.1 The Nature of the Punishment:

Corporal Punishment

On May 4, 1994, Michael Fay, a U.S. t i
in Singapore, was caned by éingapor:’inaaugti;:: ((e) sh(Eil : rﬂf;:;(; %%E}étols)e\ﬁral gy
wogh 7 ‘ : 1). He was strippe
e mafti:;: :S iii?:‘itsr‘efsgle.tped dovyn at his ankles and wrists, and his buttocks V\Zee?é:he;c:
R A8 S Sved ‘UFS-II"I'EES with a 4-foot long, half-inch wide stick of rattan soaked in
ﬂmnﬂsepﬂcm % 230';,”{1 gy in : ingapore since 1992. He was sentenced to 4 months in prison, a
h sénte;lce f ga ter his guilty plea.
o : 0 corpo.ral puryshment secyred great media attention in the United States
_ ny people gxpressnng their views. President Clinton, in a personal letter to the Singapor ‘
E);its:dem: urged him to spare the rod and revoke the punishment, which Clinton descriie?:l az
. ::::ﬁt :«rl‘:j {2!:C l.JS s?nators appealed to the pr-es‘;ident of Singapore that clemency would be
i g :;.'l.‘on.s- However, U.S. pubilc optmon expressed support for the punishment,
e 'g 0 e‘ mgapqre embassy in Washington expressing their approval. In Dayton,
i0, whgre Fay's father lived, citizens supported the punishment by a 2to 1 margin.
: T:; Singaporean courts and government rejected the various appeals for clemency, except
r reducing the number of lashes. A Home Affairs Ministry official stated that Singapore was
able to kegp its society orderly and crime free because of its tough laws against antisocial crimes
and that Singapore did not have a situation like that in New York, where acts of vandalism were
commonplace and where even police cars were vandalized.

Deterrence

actions when they refrain from carrying them out because they
nces of those actions. walker (1991: 15) suggests
lo. in fact, deter, it is hard to determine whether
r a particular penalty is successful.
They argue that it is unacceptable
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People are deterred from
experience an aversion to the pe yssible conseque
that although penologists believe that penalties ¢
[_h" kind of penalty or its severity has any effect on whethe
Some question whether deterrence is morally acceptable.
hc.‘f‘m“' it is impossible to achieve, and if deterrent sentences are not
suffering in the name of deterrence is me yrally wrong (p- 13).

can be justified only if the harm that

To wtilitarian philosophers like Bentham, punishment
m inflicted on the offender through punishing him or her
nent deters further crime, it simply adds

fy punishment by referring to
utilitarian theory is a consequentialist theory
roduced by an act as morally significant
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(Hudson 1996: 18). In this view, therefore, un
o the totality of human suffering. In other wc
its beneficial effects or consequences. In this sense,
that considers only the good and bad consequences P
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means to an end and not as an end in itself. They perceive punishment in terms of its abilit

to reduce crime and do not focus on the punishment that h
To utilitarians, a “right” punishment (or one with the greatest utility) is one lh.lt‘ is De ul” win
the general welfare of all those affected by the criminal act. Critics of utilitarianism argue that
because utilitarians see the aim of punishment as
happiness of all, this means that utilitarians are willir
objective (p. 4). . .

Those supporting the theory of punishment as deterrence distinguish between individua
deterrence and general deterrence. Individual deterrence inv ives deterring someone who has
already offended from reoffending; general deterrence inve lves dissuading potential of
from offending at all by way of the punishment administered for a particular oflense (Hudsor
1996). Individual deterrence relies on offenders receiving a taste of the punishment they
receive if they reoffend, and it can be seen operationally in “short, sharp, shox k punishments
such as boot camps, which are used as an alternative to imprisonment and are clearly aime
at subjecting offenders to a regime that will shock them out of any turther criminal conduct
General deterrence takes the form of legislation imposing penalties tor specific offenses in tl
belief that those penalties will deter or prevent persons from committing those offenses. Ar
example of an attempt at general deterrence would be significantly increasing the penalties for
driving under the influence (DUI) in an effort to deter citizens from drunk driving

“ought” to be imposed on offenders

ficial

promoung IlLiNl\ welfare and maximiz

g to punish the innocent to achieve tf

lenders

Does Deterrence Work?

Beyleveld (in Hudson 1996: 23), after carrying out a comprehensive review of studies that
have considered the deterrent effects of punishment, concluded that

there exists no scientific basis for expecting that a general deterrence po
not involve an unacceptable interference with human rights, will
the crime rate. The sort of information needed to base a morally
icy is lacking. There is some convincing evidence in some
have exerted deterrent effects. These findings are not, however, generalizable bevond the
cgnditions that were investigated. Given the present state of kne = ik
official deterrence policy can be no more than
pacify “public sentiment.”

licy, which does
do anvthing to control
acceptable general pol

areas that some legal sanctions

wiedge, implementing an
a shot in the dark. or a political decision to

The empirical evidence suggests that, generally
(Ten 1987: 9). Walker (1991: 16) argues that evic
L\apltal pumshment.hfas no greater effect than life imprisonment
ffommems on tht.z difficulty in distinguishing between individual
nh:fnt(])t}i]er (;verwew of research on deterrence, Nagin (1998: 345) ident
ki e e o T R Lo > den
it to as mterrpptecl time-series studies, ecolc gical studies, and per al studie
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rational being \§'I1(1 ch:_n ises between courses of action having first calculated the risks of pain
and pleasure. If, therefore, we regard the risk of punishment as sufficient to outweigh a likely
gain, a potential criminal applying a rational approach will choose not to break the law, The
alternative position considers this model unrealistic, arguing that people remain law-abiding, not
because they fear the criminal law, but as a result of moral inhibitions and norms of conduct.
Criminals, they argue, do not make rational choices but act out of emotional instability,
through lack of self-control, or as a result of having acquired the values of a criminal subculture
(p. 345). Andenaes points out the dangers of generalization; that is, he suggests it is necessary
to distinguish between various offenses such as murder and drunk driving. Offenses vary
immensely in terms of an offender’s motivation, and any realistic discussion of general deterrence
ought to take into account the particular norms and circumstances of each particular type of
offense.

He also notes that the threat of punishment, although directed to all persons, affects
individuals in different ways (Andenaes 1972: 346). For example, in his view, the law-abiding
citizen does not need the threat of the law to remain law-abiding. On the other hand, the criminal
group may well fear the law but still break it, and the potential criminal might have broken
the law if it had not been for the threat of punishment. It follows that the threat of punishment
seems relevant only to the potential criminal. In some cases, however, there is evidence that
punishment has a deterrent effect on individuals. Andenaes refers to a study of department store
shoplifting where amateur shoplifters were treated as thieves by the store m:magemjent an.d
reacted by changing their attitudes and experiencing great emotional dis[urh:mc? (p. 343). This
contrasts with the professional shoplifter who does not register any shock at getting caught and
accepts jail as a normal hazard of the trade. ‘ )

Gordon Tullock (1974: 109), after surveying the economic and 50C101081_Cﬂ! 1‘10f1615 of
deterrence, concludes that multiple regression studies show '.t‘mPificﬂ_“Y tf.mt mc?r.easul\)g th(i
frequency or severity of punishment does reduce the ]ikehhof)d of a given c.;16m€f (:1;15,

: : e Cohen, aniel 1 . :
committed. However. Alfred Blumstein, Jaqueline Cohen, ‘md‘D‘,m o (1978.;- . )-(g:rs] jnd
that although the evidence does establish a negative association h1e‘tv‘veefn .CHSEZ[::I o s
sanctions, this does not necessarily L'Sl:\l)li.‘i.h the general d'c'terr;:r;t elﬂ”ecetr(zq;n:tlions ]:;éing e
because, in their view, the negative association can be explained by owr IL: il B
.y s . . rOTT re Se S -
effect, and not the cause, of higher crime rates. Overall, there seems to be little ag

researchers that punishment has a general deterrent effect.

How Much Punishment Must Be Imposed to Deter?

o B articular punishment will
For the utilitarian who regards punishment as bad in itself, a p‘aLl;;féﬂ;; }zhe B
be justified only if the suffering it inflicts is less [h'fln the hairfl:;‘ilou‘; forms of punishment
that would have taken place had there been n().punzsh}h-eﬂt o le;li(:‘ﬂt punishment that
would achieve the same result, a utilitarian will O_P_[' to.l tltwnzzoof capital punishment and
minimizes the potential suffering. It follows that if a fle“ S] equally effective in deterring
the lesser punishment of a term of imprisonment are 59 ccllregard capital punishment
murder, the utilitarian will choose the lesser papligme 1&[-l the infliction of excessive
as unjustified. However, utilitarian approaches can res! ttmthef[% being widespread in
punishment. C. L. Ten (1987: 143) gives the example of pet[rited b;f efficient thieves who
society with hundreds of cases occurring, ff"’qpcn.ﬂ.y pe;?ﬁeﬁ is minor, but the total harm,
{ are difficult to catch. The harm caused by each 1nd11v1d;1f21 sre, may be greater than the harm
according to utilitarian approaches, is grcal. zlr?d‘ ]t 11'»;1'3 newily enacted law were t© impose
caused by severely punishing one minor cnmlzlﬂ _ thief, and no less a penalty would have
SEcns of i-” i imprih'( e (L)it[]d:tf;[’:L wou‘ld have to accept what would be
at a =

F sted and
mne p(f[[\' thief unEucky enough o be arre:
C J

; a deterrent effect, it is arguable th
considered an excessive sentence for the
Convicted (pp. 143-144).
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Retribution '

Retribution is the theory that punishment is justified bec .mfv I.l,l}\ .\L(.:(,r,\j;t:”:.\,;l;‘:;::;\_l;
retribution for crime have long existed, with []_n- best known be :n_-.,. | 1 :.I ,((. parid's s 1
times, calling for “an eye for an eye, a tooth for a Fuu[h. and a mf or ; |7 , ,”,,l\'.”.;lr.l- a
38). Retributionists claim a moral link between punishment -'_“" guitanc T‘ ¢ pun .' 4 e
; 1 2 ibili 4CC tability (Bean 1981: 14-15). Once society has decided
Gisstionatmponsibility or J.CLOUH : eprese | reflecting the moral order
set of legal rules, the retributivist sees those rules as representing and reflec . & et
Sociely'S acceptance of legal rules means [h:_n the retributivist accepts the rule .\ '\‘\ m: Ve i
may be; accepts that the rule makers are justified in their rule making; and claims that th .u' \
make the rules provide the moral climate under which others must live. Accordingly, retributivists
cannot question the legitimacy of rules. They argue that retribution operate S On a consensus
model of society where the community, acting through a legal system of rules, acts “righth
and the criminal acts “wrongly” (Bean 1981: 17). It follows that the retributivist position makes
no allowance for social change or social conditions, looking instead only to crime. Raisin
issue of the social causes of crime and questioning the effectiveness of punishment are irrele
considerations to a retributivist.

Ernest van den Haag (1975) and John Kleinig (1973) have suggested that in historical
terms, the lex talionis did not operate as a demand for retribution
the nature of that retribution and therefore prevented the imposition of excessive penalties
in the course of acts of vengeance. Capital punishment may be tl
still supported by appeals to the lex talionis. The basic
punishment should inflict the same on offenders
It, therefore, can be seen as a crude formula, because there are many crimes to which it
cannot be applied. For instance, what punishment ought to be inflicted on
lex talionis? Should the state arrange for the rape of the offender
In addition, the lex talionis can be objected to be
punishment considers solely the harm ¢

Instead, it set a limit on

1€ only form of punishment

principle of lex talionis is that
as offenders have inflicted on their victims

a rapist under
as his due punishment?
cause its formula to determine the correct

aused by the crime and makes no allowance for
the mental state of the offender or for any mitigating or aggravating circumstances

associated with the crime. Thus, even though a person’s death may have been brought
fibOU[ accidentally or negligently, the /ex talionis, strictly applied, would still call for the
imposition of the death penalty (Ten 1987: 152). A further c'1|)]m tion is found in the view that
in a civilized society, certain forms of punishment are considered o«
as valid and appropriate. For example, a sadistic murderer may
victim, but society would condemn the imposition of .
offender. It can also be said that although the death penalty may constitute t shment
af:C,OI‘(.ling to the rule of Jex talionis, it should I]t.‘\'crtllg"|c\\- be ab [I l‘ '-‘1'“‘ et
civilizing mission of modern states” (Reiman 1985: 115) bbb i
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Desert and punishment c:
~ o : | > ‘ H
the idea ‘){t‘[:ns'ur n;)‘nilj rest on a much simpler idea, used in evervd |
. e e e J > r . e c isc :
seriousness of cri unishment connotes censure. Penalties should YOC ipY ) IS“L,OUFS’:.
Seriousness of crimes s : : reprobati . S SEE : .
o that the I"L])I()h.l[l()n on the offender through hi )rt] !T -
is penalty fairly

reflects the blameworthiness of his conduct (in Walker 1991: 78)

For von Hirsch (1994: 120-12 e .
duct and involves cc .mi c\-]mlu': i:' . — simply holding individuals accountable for their con-
2 - ying the message to perpetrators that they have willf ini o
one and must face the disapproval of society for that reason (2;: thleL it htl‘ui/l e
expression of conce . SE 1S €X s p " o~ —— affo "
n;dpl-,m i ,:,: (r:ll C ::{ :\L ,-[:1]-‘ | :.x }nf- expec .lui. \s well, the censure expressed l:hrougrflldfrlienﬁ:iri
R it o ml!\ t“]l\:\.g' l- i.l'l’d p;i!‘?u'.\ with reasons for not committing acts defined as
B i timiare (.,Imm,'[ I.'l)lf C .lu.1 have a deterrent effect. Some theorists of desert argue
B e it ).m e AL..fL Lqu;l[cly cxprc.sscd verbally or symbolically and that hard
R o e l‘ perly express s scietal disapproval. The notion of the expressive or
i Thiz t . 1f”-" ter of punishment is closely associated with the idea of “punishment as
:ll.‘-l‘;c]c;m_-rn_\ .i:')?.k,:zil.([ :t:nrulu »gm]zch pu_lrujhlm-nt as comprising not merely harsh treatment bu}
Q= o I :.(r»:.L.u L‘I?.llﬂl iation, and censure. Thus, for example, punishment in
to the state. In the ‘-'tlm '* H € ITL nt F'mm the payment of a tax, although both involve payment
e ame ve m.' fll-lp]‘l-\{mrnltnl contrasts with other forms of detention such as
etention for psychiatric disorders (Duff and Garland 1994: 13—14). Imprisonment,
whereas detention for reasons of

it is argued, carries wi ive f i g
s argued, carries with it an expressive function of censure,
74) explains the expressive func-

qu;lmr.mnc or for mental disorder does not. Joel Feinberg (1994:
tion of punishment in the following terms:

D
nlnlilr:;:]::::,:l ::1 k(':;n\ L;nlit JTHI ulLf\'ig‘g l'nr.lhc expression ()f.'d[[i[let.’S of reseptmem and
tion, : judgments of disapproval and reprobation, on the part either of the
i;n:nfxlnnﬂ illllllll)rily himself or of those “in whose name” the punishment is inflicted.
nishment, in short, has a symbolic significance largely missing from other kinds of
penalties.
punishment expresses more than disapproval; it amounts
criminal and of expressing syindictive resentment.” In
that punishment serves to teach offenders a
and being made aware that a crime violated
and choose it in the future. According to

Feinberg (1994: 76) further argues that
l(" a symbolic method of hitting back at the
similar fashion, Herbert Morris (1994: 92) contends
moral lesson so that in the process of being punished

Col : ; ;
;‘mmlmdl values, they will come to see what is good
t Ay : . o . . - (2o

is account, the aim of punishment is to persuade and not to manipulate or COerce. However, as

:””l\ himself points out, this appre sach does not account for the punishment of those who are
already repentant, nor is it able to cope with those who understand the values of society but are

indifferent or opposed to them (p. 100).
Over the last few decades, the notior
developed (Duff 1999: 48). This notion asserts
aresponse appropriate to the crime committe
“h()_m the communication is directed must be an activ
receive and respond to the communication. Additional
1o the person’s rational understanding. The communication must be :
the offender being punished as a response to him or her and must be justified by hls:, or her
offenses (p. 50). The message C« ymmunicated by punishment must focus on and be justified by
: : Duff argues that the

the offender’s past offense and must be appropriate to that offense. R. & Ey e
- ’ ' [VES.
message communicated should be the degree of censure o c,ondemnathQ 6 Cr1.n1§ ES;" uilt
Inthe context of criminal law, censure might be communicated in 2 formal conv :cn.(:n :) rgiw
B & . . . . ~, J S€ e

rfj)r through a system of harsh punishments such as lmpnsonmentaflﬂeﬁ’? s ;Omtm“;;;d repent

uff argues th: - 3 .ally to cause offenders to understand
s tha + : atment leally to cabt H
t the aim of hard treatn nd give them

crimes commi < ion to the crime 2
Times committed (p. 51). It she yuld attem ention

1 of punishment s a communicative practice has
municates to the criminal

that punishment com
Jd. Communication requires that the person to
the process and must

e participant in
ly, the communication should appeal
focused primarily on

ce

is iC

pt to direct their att
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F crime as a \\IOHg. II S 1(?[1](1 Ji“\l' 1 I |
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punishment communicates as.dt‘scr\'t'(.]-r By Uml.mgl - I[l}.:I-\{ E).llilalllmml! v from which the offense
reconciled with the community and restored back into the
-aused them to be excluded. N el béneh ol i

Philosophers such as Duff (in wﬂ”\.m--[ut)l: Q) see n. m'.![, | T .li\r‘ T e !!hr offender 1o th
effect on the offender. They argue that punishment has the (‘ ftec -}" . "” "'I'”'.'!; ton ol il
Community in the same way that penance restores a penitent (o the comi l, 17~
Robert Nozick sees retributive punishment as a messeage from the se whose b
to be correct and normative to someone whose act or omission has displayed o i
non-normative values (in Walker 1991: 81). Walker (1991: 81) explains !i.‘.li !?..ltl‘. 1'\ a IHI!T:HL.P“::“
animal,” and that rules and notions of rules are acquired during childhood ln'.m‘* in the |
of transactions involving promises, establish codes of normative conduct including ‘;R'-'Lm"f
rules” that specify action to be taken against those who infringe the rules (Gar ll:.r:kr: in Walker
1991: 84-85). It follows that failing to penalize an offender for infringing the rules w
itself be an infringement of those rules; thus, an unpunished infringement would create tw
infringements,

Another theory that attempts to justify punishment as a retril
should be viewed as a person who has taken an unfair advantage of others in society b
committing a crime and that imposing punishment re
such as Herbert Morris, John Finnis, and Jeffrie Murphy subscribe to the wnfiir ad antage theory
For example, Morris argues that the effect of criminal law is to confer benefit
others are not permitted to interfere with areas of an individual’s life, given that certain acts are
proscribed and prohibited. To gain the benefits of e ninterference,
restraint and not engage in acts that infringe the
1987: 53). It follows that when people violate the
an unfair advantage of others who follow the
because it removes this unfair adva nt
disturbed by the criminal activity.

The unfair advantage argument has been challenged by the
nature of crime itself, For example, the '
an unfair advantage of those who obey the law. Also, it is diff
any real sense “willed” their own punishment (Murphy 1994
advantage might constitute an ideal theory for the j(ixlilil-.nu n of punishment, the «
arises about whether it can be applied to an actual society
criminal acts actually take an unfair advantage '

Finally, some retributivists argue
satisfaction, James Fitzjames Stephen,
this theory. He expressed his view

hment, offenders can become

hment as |

(4

'S are assumed

incorrect and

utive act is that an offender

stores fairness (Ten 1987: 5). Philosophers

S On sOCKty, because

individuals must exercise self
protected areas of the lives of others (in Ten
law but continue to enjoy its benefits, they take
law. Punishment, it is argued

is therefore justified
age and restores the balance

of benefits and burdens

»se who argue that it distorts the
wrongfulness of rape does not merely consist of taking

icult to show that « ffenders have in
11). Additionally, although unfair

Juestion
In other words, do those who commi
for themselves?

that punishment is morally
an English Victorian judge, is
of punishment

Justitied, because it gives

, 1S often cited as an advocate
as follows:

I'think it highly desiraple that crimin
upon them should be sq contrived
far as the public Provisions of me
ment can justify and €ncourage

als should be hated
a5 1o give expre
ans for expressing
it (in Bean 1981: 21),

» and that punishments inflicted
Ssion to that hatred, and 1o justify it so
and gratifying 2 healthy, natural senti-
In 1972 and 1976, the 1.

i S. Supreme Court st
justification for capital pu

: ale
nishment” (Fury

d that it considers retribution *
nan v. Georgia 197

2; Gregg v Georgia 1976)
Is Retribution in Fact Re venge?
Retributive theorie

$ of punishmen
and that it should be a

argue that punishme
! : : shmen
PPropriate to the

Nature of the crime
with the se
s of revenge,
ally nothing more

t should be imposed for past crimes
committed; that js_
Tiousness of the

Critics of retribut
than vengeance

the severity of the

Crime. Sometimes, retributive
argue that retributior, js basic

10nist theories of punishment
I[n\\‘c\'cr, Nozick (1981) argues
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that there is a clear distincti stwee
- 1:1,];::; )::1!::\\.“ L ]n-lhc [\\-u..l)cc;msu “retribution is done for a wrong, whi
i i rcn-ilnl,[i",] :n .1.ir'm‘nr-sil_.5-’.|11 and need not be a wr(mg”.([; 366) gi:IW ]11.]e
B sk 110 lini hL- llhl.l limit tpr the amount of punishment acéordiﬁ rfoﬂt;C:
personal, whereas the p;';-\: n dis x.r::( ,] )_k ‘ H_FE [(Tr revenge. In this sense, therefore re\i':nge i:
A ———— ,l‘, [; . ‘11_1{,, u-n}l)uu\-c punishment may well have no ;)ersunul ti;:
suffering of anather” (p. 367). A m.- 1 L\Li]'li_{(_ inve lves a particular emotional tone, pleasure in the
S gihese isiaf |¢-[L:\] (,,']]l\. : rther distinction between the two is that retribution in the f

: : v on the offender, but revenge may be carried an i e
person, perhaps a relative of the perpetrator. ’ S SR SRR

Just Deserts

s T .
Ef‘u{?[\lrlnk::::::t,hl,::i::.:rn.’.l:,l:‘ )l;w,.ul.\'(s }.':L'l'!l.‘l'.l“_\' ‘tlu m‘ghl of retribution as vengeance. During the
s e m_‘“ R.{:;hl [ sidere l}l ”“'. |‘dv:7| of retribution and advanced new formulations. By
iy i e ‘ll ic ”:,‘l-\l thec u\ of just deserts had become influential (Hudson 1996:
- 1 : 1inking |-ndu ;IFL‘d Ih:.l[ although there should continue to be treatment
[nﬂ‘ : _adefendant would not ordinarily be incarcerated to receive treatment (N. Morris 1974).
D“r:t't}lrl.: \\"rufn_ux a}n‘h as .‘\.'r':r._k’a'!c'_/!"n'_llL\'f’fa' ( .—\n_]cria;;m.Fricnds Service Committee 1971) and

¢ Justice (von Hirsch and Committee for the Study of Incarceration 1976), the latter written

in the afterm [ the ri ica Pr i 7
ath of the riot at Attica Prison in 1971, elaborated on the new retributivism in

philosophical and civil libertarian terms.
e h||\ theory gained support as a reaction against the perceived unfairness of systems that
AVOre: 2 > F . i - of :

red treatment, which had developed over the first half of the 20th century, especially the use

of the indeterminate sentence. This form of sentence vested the power of determining the date of
release to a parole board and signifies the practice of individualized sentencing. The intent was
t0 sentence acc rding to the treatment needs « f the offender rather than the seriousness of the
offense (Duff and Garland 1994: 12). One of the criticisms of indeterminate sentencing was the
fact that the sentencing courts had a wide discretion in choosing a sentence, and although they
tended to adopt tariffs for classes of crime, individual judges could depart from them without
rts movement, many states and federal sentencing
h the aim of reducing judicial discretion in
I as a set of standards that would help

providing reasons. Along with the just dese
authorities repealed indeterminate sentencing laws wit
sentencing and promoting consistency and certainty as we
inthe process of deciding the .-w'nlcnu-u.

Among the retributivists, Immanuel Kant argu
desert and that this was a “categorical imperative.
as an aspect of deontology in Chapter 10.) By this he

rendered all other considerations irrelevant (Walker
emphasize the notion that punishment should be proportionate; that is, there should be a

scale of punishments with the most serious being reserved for the most serious offenses, and
penalties should be assessed according to the seriousness of the offense (Hudson 1996: 40).

This is often called tariff sentencing. In this method of punishing, the offender’s pgtentml to
commit future offenses does not come in her previous convictions are

to consideration, but his or .
[f-zkcn into account, because most proponents of just deserts support reductions in sentences for
irst offenders. Desert theorists contend that punis

hment should convey blame for wrongdoing
and that blame is attached to offenders because they

have done wrong. Consequently, the
blameworthiness of the offender is reflected in the punishment imposed. :

Thus, advocates of desert focus on tVo dimensions only—the harm involved in the offense
and the offender’s culpability. Von Hirsch (1998: 669) enlarges on these two main G.I-CmCIill?,
Stating that, in looking at lh.;- degree of harm, 2 broad notion of t]_le quality of life is us?t.u‘t;
because “invasions of different interests can be compared according t0 Fhe extent to W 1;
they typically affect a person’s standard of living’ Ipability, he suggests that

» (p. 670). Asto €U ;
e cches i ' ss or negligent
the substantive criminal law, which already distinguishes intentional from reckle glig
conduct, would be useful in sentencing laW.

im of penalties must be inflict
discussed

deserved

ed that the a
» (Kant's categorical imperative is
meant that inflicting what was
1991: 53). Just deserts proponents
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{ of punishment has

0C * Censuring aspeg
Von Hirsch (1998: 667) argues that a foc ulun l}]{l ( e T e
) 5 5 1 { n OIOEIS e |
in crimi rical thinking. Cri
Yinci i hange in criminolog : e
~oincided with a chang _ cfleliviaay mudloencons
:he blaming aspects of punishment as a stigmatizing w S
4 p o als0 cau 1Cn I
integration of the offender into the community and mig 1!l § theoria notal
o i r - » oftending. Desert theon n I
i 2 like nunuc o
iance, making them more likely to co WS
own deviance, making . o encourages the individual 10
that responding to criminal acts with a process of i!l.mlm.‘: ( Sgest
: & i { > SE, to make ettorts to 1
fulness > ac to feel remorse, and
< 5 dcuoin‘ unishment requires the individual 1o simj
i st, a deterrent punis s
in the future. In comrastl.h lifferc I between the two approaches is that a mora
> the cons es. The difference I : T —
ol LOI]:chuenCt' fender under just deserts that is not required under a purely de
is required from the offender ur jus g st
punishment. During the 1980s, many states, as well : i
: ‘ . i sche - QOG- 443)
introduced desert-based sentencing schemes (Hudson 1

¢ ODSLACKS 1O Lhe

1O reinjorce ther

1ich E
1N from such «

i ity - ss, the issue arises as 1o how offenses
In considering questions of proportionality and seriousness, the issue arise
i I - Nnine the degrees Of Senousness
are to be ranked in terms of their seriousness. Who is to determine the deg e
] s vi ‘M - e () . Proachnes INnciude the use
In some jurisdictions, the judge’s views determine the issue: other approache

sentencing commissions and legislating sentenc ing schedules. In California l I‘J(.
Sentencing Laws allow politicians and others to raise the tariffs for offe NSES in response 1o pu
media pressure to give effect to “get tough on crime” policies (Zimring 1976 1" ta e
Some critics argue that just deserts thec ory leads to harsher penalties, but von Hirsch (1 :
672) contends that the theory itself does not call for harsher penalties and that sentenci
schemes relying specifically on just deserts theory tend not 1o be severe. He draws att
sentencing guidelines in Minnesota and Oregon that provide for modest 1“'-’?- :
standards. The Minnesota Sentencing Guidelines provide a grid with a horizontal axis showing
previous convictions and a vertical axis showing offense type (Hudson 1996: 44). The ‘l"f" TCINg
judge is required to locate the appropriate cell on the grid for the offender b ing sentenced, where
the severity of the offense and the number of previous convictions intersect. |
a presumptive prison term that represents the normal ]u'ri: d of in arceraton tor a standard case
of that offense. In addition to the Presumptive sentence, there is a band indic
should apply in the actual case. For example
offender has three previous convictions, there
45 to 53 months. The actual sentence Ing and mitigating factors. According
to Barbara Hudson (1996 45 ), sentencing guidelines have had the
lenient punishments in states with tha tradition, althe ugh stat
punishments, such as New Mexico and Indiana, have Produced severe sche lules and guidelines
The fundamental difficulty with deserts theory is that it Jac
a properly commensurate sentence (Hudson 1996. determined by a scale
punishment that fixes the MOst severe penalty. This might be imprisonment o death. It ther
determines ordinally Proportionate penalties for lesser offenses
is the most sev.ere penalty, then proportiun;llity will provide she rier terms of imprisont
'Tlnd noncustodial penalties for lesser offenses. 1f the term of Imprisonment for severe offenses
is mc_;der.ate, then sh'ort sentences and penalties such as probation w ill soon be reached when
consnder{ng Proportionate Sentencing options on the scale of serio 1Sness
Most serious offenses is death, it follows th
Proportionate penalties for less serious offe
Many argue that retribution b
deserts in an unju

and discriminatj

alties by US

S gl ates
ach cell stipuiale

aling the range tha

» in the case of an aggravated burglary, where the
is a pPresumptive term of
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cttect of reinforcing relatively

es with a history « o IMPOSING Severe
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10). Deserts are
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Ims of imprisonment w
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as the sentencing authority, : - :
;lfh.‘rint’;lrk'c'r;l[i(i' - miljlh_\{.i(.:]r:ictil {,l?t L(Jrrs‘('.[](.)lllll 'taulhority, which is able to modify sentences
of achieving just and pre lpm-ljn:‘ ;t.nlu.llnplu‘uy of decisions and discretions that mal;e the tCe‘E
s eadenciitica) jnfi: |L‘ ht..llil'cn('v_s extremely problematic. Since prosecutors ;;ci
opinion, the sentencing pr(‘:w\,\ ‘~.L . imd attempt to implement policies that reflect [‘;lelic
L ).... i .nnl t 19 monopoly of the trial judge but is all too often an
D ciiian yne ST kklll\t.t.\ based on periodic concerns about whether ¢
philosophies reflect notions of being “tough on crime.” ether current

Reconciling Utilitarian and Retributive Theories

Is it possible to reconcile utilitarian : retributiv i : i
is not seen as necessary 1« :l:t;l:l: ;T l[l:zlt]l]:il?ll]l::l::]l‘.;:l'lltc,):-l:: \ (Tt pu_m:s'hme.nt? e
e s sty pat : as : (ldh()n for punishment, because desert
oo rrl | el to the ¢ nsequences of punishment—it simply punishes. For the utilitarian, the
bcﬁ‘-gi;x[hn. ‘::‘.m\l !t’:r I"‘.”“V“-IHTW‘“ rc_l;l[c to lh‘v consequences of that punishment. The con}rast
0 . he two theories lies in the fact that for utilitarians, the aim of punishment is to control
future action, whereas the retributivists see the aim in terms of desert (Bean 1981: 32). The
strength of the utilitarian argument is that rules can be changed according to changes i soe K’
bunl}m no such change is built into theories of retribution. ‘ . ]
Cana retributivist ever be forgiving or merciful? During the sentencing process offenders
often say they are remorseful for their actions, and in this sense, remorse repres;:nts re; re.t
and self-blame. Those charged with the task of determining the sentence are urged t<; acfept
The issue. therefore, is whether genuine remorse

statements of remorse as mitigating factors.
ntencer is a utilitarian, he or she will be

should lead a sentencer toward leniency. If the se
concerned only about whether a rem srseful offender will be less likely to reoffend. However,
];(;’)‘Jh‘;f-t"‘"i|"l.lli\'i'st. l.l'w t]uc.‘-_tinn‘ is whether remorse should mitigate culpability (Walker 1991:

2). According to Walker, forgiveness has no degrees but may take the form of “interested”
A victim being interested and the sentencing authority
disinterested. He suggests that the sentencing authority, whether working from a utilitarian or
Zce that is most appropriate and that a retributivist
He considers, however, that forgiveness,

or “disinterested” forgiveness, with the

retributivist viewpoint, must choose the senter
i take extenuating circumstances into account.
being an act of absolution, should not be ¢ snsidered an extenuating circumstance (p. 113). Thus,
according to Bean, (1981), “Forgiveness is a mc yral sentiment where ill-will is no longer retained. It
may occur before or after punishment but does not affect it” (p. 99).

ished from forgiveness, because granting mercy is an act, but
rcy may be prompted by expressions
as forgiven the offender. Walker argues that mercy
rey, in effect, suggests other considerations
ffender, and mitigation generally (p.
f leniency and has no

Mercy must be distingu
forgiveness is an attitude of mind (Walker 1991: 115). Me

of remorse or by a statement that the victim h
and that me
d by the o
for various kinds o

is not equivalent to “reasoned leniency”
such as proportionality, any suffering experience
116). Fundamentally, therefore, mercy is 4 synonym
force or effect of its own.

Rehabilitation

Retribution and deterrence involve a proce

punishment, However, rehabilitation is a more com ; 3 cxipiiiient
offense and the criminal and a concern for the criminal’s social background and punis :

Further, those in favor of rehabilitation theories acknowledge the posslbllgy - 33:;1[:22:(;
problems developing during the offender’s sentence or treatmept that m-ayd e u[ncmmem s
with the offense and that may require an offender to spend additional periods in tré

confinement (Bean 1981: 54).
Utilitarian theory argues that punishment should hgve reforma
on the offender (Ten 1987: 7-8). The offender is considered refor

at proceeds from the crime to the

ss of thinking th crit
plex notion involving an examination of the

tive or rehabilitative effects
med, because the result of
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punishment is a change ir.1 [h.c F)ttL‘lutIL-.l s \].mAu l\ \;: Ti\n;l::l'::: Chis chanae canbediuismide
further offenses, now believing such conduct 10 l( . fear of being caught and punished agair
from simply abstaining from Crimmrall ;lgl\-Llllc lf) 1 ;L }( ] g ; b "
this amounts to deterrence, not reformation or rcha n. | .I 1 1... . ”‘.‘ e
rehabilitation in punishment argue that I“”W‘l”“”]_[ - “‘ - ' A cion et
his or her needs, rather than fitting []l’fl offense. Under ;Iu!z.;l.'\.. ;l.'..' ‘, “. r.l.h L
offenders ought to be rehabilitated or I'L‘I(JI'?1?£'LI so they w “‘{ ’.1' T‘ ‘;"'" ‘ E
to provide treatment to an offender. ]{L'lll;l!)lll[.llit nist theory re .;.t “\&. r ; :
social disease and sees the aim of rehabilitation as curing that disease thy haeagiiane
1981: 54). In essence, the rehabilitative philosophy denies any connection between gu
punishment (p. 58). gL el

Bean (1981: 64) outlines the strengths of the rehabilitation position as being its en
on the personal lives of offenders, its treatment of people as individuals an 11ls capa
produce new thinking in an otherwise rigid penal system. He suggest its weal : :
unwarranted assumption that crime is related to disease and that social experts can diagnos
condition; that treatment programs are open-ended and do not relate to the offense ort
defined criteria; and the fact that the offender, not being seen as |
actions, is capable of manipulating the treatment to serve his or her own inte
rehabilitation theory tends to see crime as predetermined by social circum
a matter of choice by the offender. This, it is said, denies the agency of the
treats an offender in a patronizing, infantilizing way (Hudson 1996 2

Indeterminate sentences gave effect to the rehabilitative perspective because terms
imprisonment were not fixed at trial, but rather the rel
persons operating within the criminal justice system,
and social workers. The notion of reh
in the first half of the 20th century, but modern rehabilitationists now ar gue that fixed rathert
determinant sentences should be the context for rehabilitation (Hudson 1996: 64). They amgi
that with indeterminate sentences. offende
and this leads to their pretending to have m

The demise of rehabilitation as a the ry of punishment began
of a complex set of factors, one of which was
who was perceived to have argue
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pgnishmgn!s should I)lc_ rul'cd out. Edgardo Rotman (1994), for example, argues in favor of a
“rights oriented rehabilitation,” which accepts the offender’s liability to receive punishment
but claims a (‘t?rrcspnnding right on his or her part to “return to society with a better chance
of being a useful citizen and staying out of prison” (p. 286). This perspective is often termed
state-obligated rebabilitation and contends that if the state assumes the right to punish, it should
ensure that no more harm is inflicted than was intended when the sentence was pronounced.
That is, the intent of the prison sentence is deprivation of liberty and not loss of family ties
or employability (Gallo and Ruggiero 1991). Rotman, for one, argues that a failure to provide
rehabilitation amounts to cruel and unusual punishment. Pat Carlen (1994) and Roger Matthews
(1989) argue that states are entitled to punish offenders because offenders act out of choice.
However, they suggest that the offenders’ choices are often limited because of circumstances
and social conditions like poverty and inequality, which might lead people into crime. Therefore,
Hudson (1996: 66) claims, the state should recognize that it plays a part in causing crime and
should recognize its role in crime prevention by providing rehabilitation to assist offenders in
not committing further crime. Offenders, on their part, have a corresponding obligation to take
part in rehabilitation programs offered by the state. Nevertheless, even for those offenders who
are unwilling to enter rehabilitation programs, rehabilitation may be coerced or pressured in the
sense that their decision about whether or not to undertake the program will be influenced by
the existence of adverse consequences for nonparticipation, for example, the denial of parole if
the program is not completed (Day, Tucker, and Howells 2004: 239). In this view, rehabilitation
may be seen as an alternative to punishment rather than as something to be achieved Ihrou.fgh
the means of punishment. As Carlen (p. 329) contends, a purely punitive approach to sentencing
does little to decrease crime and serves only to increase the prison population.

Incapacitation

Penal practice has always tried to estimate the risk that individual offenders zmglht C(‘)[;ll'ﬂlt
crimes in the future and has tried to shape penal controls to preve?nt .suchdcru?es”rcl:(r)r;
happening. Through the incapacitative approach, offenders are placed mf(fustc([). Y’ ;!I-b{tl?/[grrig
long periods of time, to protect the public from the chance of future offen 1?& nilshmerltl
1994: 238). In utilitarian theory, incapacitation is seen as 4 good cons‘eqltlencle (21 ‘[:rl; thereforf;
because when serving their sentences, offenders are ,-cmove-d from socuf:ty jn sy <
unable to commit further offenses. This ;[Ppli(_‘}; I'Cglll'dl(fﬁs of whether offenders )
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** Restorative Justice

John Braithwaite (1998) argues that restorative justice has been “the dominant model of o
tice throughout most of human history for all the world's peoples” (p. 323)
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'_“j"‘“‘_’rf",‘“_““‘f'ff,"_“‘ rhc‘ tf)tlht(lu-.ru-tl unique in its emphasis on not just one component of the
criminal justice system such as punishment, but as incorporating victims, offenders, and th
munity in i;: strategies and designs. It is considered important that all ti‘n'ee p'n'ti;:,:'?;iife?ycgzr
ticipate in the restorative justice process so that relations : e ¢ \Tntes) : .
that do not include all three h;lrl]ic.‘s are not ¢ ):i:ltlltl::f:;}[:‘L:l“;:?:f):h:'“]J(11] 'b*L lLblOT_Ed- v i
at least one important component of the triangle is absent 'I'h‘u% ll]:\fcthu.sUce [,?rog.-{lamis. begause
on achieving a resolution only between the (l>|'1L'n(lu: ‘mci vic‘ti1;11'|;;1]l[f011 i s tocps
rirg . \ _ : and leave out the community
are normally not considered true restorative processes. Probation is a sentence of the formal sys-
tem and, although a sentence carried out in the community, involves the official system lht‘OLléh
the supervision of the offender by the probation officer, but does not involve the community in
resolving the harm caused by the offense. It leaves out victims in terms of their participation in
the process. Even though some probation sentences include an order to pay the victim restitution
or compensation for the offense committed, the participation of victims is passive in that their
role is only to receive that payment.
In relation to offenders, Gordon Bazemore and M. Dooley (2001: 108) state that there is
a normative focus on harm and repair. Repair, in the context of restorative justice, implies
a particular form of rehabilitation. However, Bazemore and Dooley concede that there
is an absence of theory to explain how the operation of restorative justice is supposed
to bring about a change in the offender. Some restorative justice proponents argue that
repair in relation to offenders involves a focus on restoring, strengthening, and building
relationships between offenders, victims, and communities (p. 11D, and therefore
ture crime must focus not only on the offender’s

and the community but also on the need to
and the

intervention intended to prevent fu
obligation to repair harm done to victims
repair broken relationships between the offender and the community, the victim
community, and the victim and the offender.

Critics of restorative justice point 1o its too ready assumption that it will be possible to secure

agreement between offenders, victims, and communities. Garland (in Hudson 1996: 150) nOFﬁs
that one of the functions of punishment is to relieve the feelings of victims and communities
where crimes are committed and that restorative justice avoids the ceremonies and ritu?ls of
criminal law that recognize these emotions. In addition, it can be argued that a greater re.ha‘nce
on festorative justice and a consequent restriction on the operation and eXpl’eSlSIOI-‘l ofcr:mfna]
law might lead to a situation in which those victims proccssccl through restorative justice l}.‘llgh’f
come to believe or feel that the harm they have suffered is of less importance than “real crime.

o ing f stic i : ; for sexual
Feminists, who have argued for severe sentencing for domestic V1c.)len.ce as well as r 1 t
t (Daly and Stubbs 2007). Criminalization and punishmen
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Hudson 1996: 151). Von Hirsch (1998: 674—675), in his inve
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because, for example, a robber appre ypriates something r_hat is clelarlylt f— per [g - 1}(71 én i
Maria R. Volpe (1991) has warned of the propensity of restorative Justic
social control.
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i s ssive and divisive. Pub
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ative enfion | 302). They envisage U
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an offender would undergo therapy, counseling, or training during _ v,
; i ¥ utic reg » that permits all stakeholders
restorative prison, which provides a therapeutic regime that pe 1

involved in the punishment process.

¢ Why Punish? The Sociological Approach

In sociological terms, punishment raises questions such as why particular punishments wer
used and why they are no longer used, why a punishment like capital punishment has
abandoned o a gl‘r;‘at extent in the West, and why imprisonment has become the major §
punishment for criminal activity. .

In social terms, research has concluded that punishments depend less on philosophica
arguments and more on the currents and movements in social th ‘
of tolerance and intolerance. A focus on history and changes in social conditions has
illuminated the relationship between punishment and society, which in turn has broadent
the investigation of the notion of punishment into questions concer
authority are maintained in society. Garland summarizes social theory about punisha
as “that body of thought which explores the relations between
purpose being to understand punishment as
social life” (1990: 10).

Garland (1990) has argued that punishment is the product of s
values. Thus, whom we choose to punish, how we punish. anc
by the role we give to punishment in society,
for a wrong, then we must conclude .

nedad s

punishment and society, its

a social phenomenon and thus trace its r
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| when we punish are determined
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5 wronging the offender. We must |
therefore ask, “Can the infliction of pain or a wrong upon an offender be justified ethically?” T |
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just deserts, retribution, and restorative justice.
Sociological perspectives on punishme
Weber, the Marxist tradition,
propounded by Michel Fouca
which they explore in various S

purpose of criminal punishment and questhion the
such as deterrence. inc

apacitation, rehabilitation

nt include the thinking of Emile Durkheim, Max
and post-Marxist sociol gies of pur !

ult. Sociologists expand tf
ocieties at various times.

nishment, particularly

1€ notion of punishment 1

) penatiy
Hudson (1996) defines penality as '
qle complex of ideas (about Proper punishment. 4 ut effe * pU
tions (laws, policies and practices, agencies and ]71;ii o G e
POWerto say who is punished, w}
punish and are punished 1o the

dings) and relatic nshig
what is the

10s¢ ideas count, relationshin of t se wh

rest of society) ;
©.6). f Society) involved in the pu { offenders
Only a broad outlj f arious !
chordin : 13@ oli;he_ Various perspectives on penality will be pr wickaii
< ' g to Dur neim, 5()(‘1(_‘{},' has an “]“ik"n'li\t reality t UCd Nere
2 b . »art from the individuals v
ompose it, and he argues that people behave apart from the individy A

customs and traditions, forn
Durkheim took g function
the functions they perforn
the functions that punishy

according 1o socia| r
4 particular socjery
atis, he

1a culture for Hudson 1956:81-86
alist approach. th
1ed in societ V. He

ment fulfills ip ma

{in Hudson
€Xamined aspects of < X]Ci
applied this approacl :
INtaining socigl order

1O punishment by looking 3t |

. Durkheim identified beliets



e

Chapter 5 The Purpose of Criminal Punishment | 131

and sentiments held by members of society, which he called the “conscience collective,” and
argued that crimes are those acts that violate that conscience collective and produce a punitive
reaction (in Garland 1990: 29).

He developed two laws of penal evolution. The first is that punishment is more intense the
less developed a society is and the more the central power within that society is of an absolute
nature. Thus, in industrial societies, collective sentiments are embodied in law rather than in
religion, so crimes are seen as wrongs against individuals. He tried to demonstrate that penalties
changed from ancient societies to his time, from aggravated penalties such as death with torture
and mutilation to reduced forms of punishment. In his second law, he developed the notion
of punishments having lesser intensity, arguing that imprisonment will become the main
punishment replacing death and torture.

Overall, Durkheim saw the function of punishment as promoting social solidarity through
the affirmation of values, and he argued that punishment’s importance lies in its expression of
outrage on the commission of an offense. He believed punishment to be a “passionate reaction”
o crime, and this expressive view of punishment can be seen in modern-day notions of censure
in retributivism. His focus was not, therefore, on whether punishment was effective in controlling
crime but in its function as a means of maintaining social solidarity through expressions of
outrage and through the affirmation of societal values. Among critics of Durkheim, Garland
(1990) suggests that Durkheim’s analysis of punishment is focused too strongly on punishment’s
expressive function, causing all other explanations to be discarded. Nevertheless, Garland poipts
out that Durkheim’s insight into the role of punishment—as one of expressing community
outrage against criminal acts—does single out one aspect of punishment that seems to r_csor.mte
in the uw‘muxl of todav’s debates about “getting tough on crime” (p. 252). In similar t'z;shlon.
George Herbert .\[t‘;!(l.' in The Psychology of Punitive Justice, contends that the indignalnon.[hm
members of society feel toward the criminal amounts to a cultural sublimation of.the instincts
and hostilities that the individual has tamed in the interest of social cooperation with others (in
Garland 1990: 64). s O

Weber's ideas on punishment are implied rather than made expl_icn in h1s n(mo‘nb‘ ébo‘ult
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The morality of punishment rests on theories of deterrence, retribution, just deserts, rehabilita-
tion, incapacitation, and most recently, restorative justice. These theories attempt to justify soci-
ety’s imposition of punishment on offenders and try to provide an adequate ethical rationale
for inflicting harm. Deterrence maintains that people are deterred from crime because they are
concerned about the possible consequences of their actions. Utilitarian philosophers first put
forward this justification for punishment. A number of studies have considered the effectiveness
of deterrence as a theory, but there is no clear conclusion about whether deterrence works.

Retribution theorists argue that punishment is justified because it is deserved, and
punishment therefore becomes a question of responsibility and accountability for acts that
harm society. In retribution theory, the punishment imposed should be proportionate to the
wrongdoing. Retribution is justified in a number of ways, including the notion that offenders are
paying their debt to society, that they are being censured by society, and that punishment has an
expressive character that ought to be communicated to an offender.

The emergence of just deserts theory in the 1980s put an end to indeterminate sentencing
and introduced sentencing guidelines and sentencing commissions as attempts were made to fix
proportionate sentences. Just deserts theory lacks any principle that determines how to constitute
a properly commensurate sentence, and it ignores social factors as well as the multiple decisions
and discretions that go into the sentencing decision.

Rehabilitation shows a concern for an offender’s social background and regards crime as the
outcome of a social disease that should be cured through treatment. In the past, indeterminate
orams. because the release decision was given over ta
E “nothing works” brought about the demise
for punishment until the 1970s. It has
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ation can be gained only by combining thes

whereas the sociological approach r
punishments and the relationship am
criminological approach focuses on the
and crime control. Some suggest that no single
rationale for punishment and that 2 full explan
various perspectives.

ause we ) = A oun Zlb e al ld res 51} (4 iOI the“ actions.
3 h( Id [h(. m acc unt ] pOrL )l
15€ C J

cories of punishment.

L. Offenders are punished bec
Explain by reference to the various th

3

Explain with examples.

Does deterrence work?
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How can just deserts theory be criticized, and w hy
view in penal policy?

Contrast rehabilitation and incapacitation as the

rit

justification, their operation, and the criticisms that have been n

What advantage would society gain if restorative justice wert
|

In your answer consider all the advantages and disadvant
approach to punishment.
Contrast the philosophical and sociological perspectives

What is the lex talionis, and what are its drawbacks as a for
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hod of punishment?

A restorative jusie

Fthics In
Corrections

he preceding ¢
ng chapter expl i
xplored philosophies of is
o " - s of punishment and the rationa i
RS m\.“ 1d set the context for the discussion in this chapter conies fQT e
s. Here, we are conce i = .
with ethical dilem -‘“t are concerned with the prison system, inmates, and "mg; .
i Py :zu:![h:u may arise within the prison systeni A furth’er cor:g;;; fsatr}]ld
‘ se who are incarcerated. F is it el :
sy ke 3 . ed. For example, is it ethically i
ki i . _ correct
g sammry imenities and comforts for prisoners? Is an offender %exzt to prisotr?fl o
S . 3 ot o ~ % 5
i n:« nt for an offense? Should offenders, in effect, be warehoused inOr s
: . . . ... : R
e : nder st lrn ll.supcr\'lsmn, or should they be provided with treatment prog;i(lm
} gical services, and educational oppc ities? Fi i
i, : - : yrtunities? Firs ever, it i
context by looking at the state of the pris . ! ; . g e e v v
ate of the prison system in this country.

“* The Prison Explosion

The number of state R e " ;

i 1099 ,[i (tll[;.h: rzalil :Ig :l: r);tll p):l}:; ;l'l[l}l;lill;li(:ﬁ}ln)CrCL.ISC’d fronlu 400,0QO in 1982 to almost 1.3 mil-
had reached 1,440,655, and ”’ i ]. .-t num ser of pmie prisoners in state and federal prisons
Beck 2003), During 1h.-‘ g ul {mm yer of female prisoners had reached 97,491 (Harrison and
tional facilities “cr: L. period from 1982 to 1999, over 600 state and at least 51 federal correc-
mately 200,000 in !t)(H]I»K ned. In t]u.- same period, the number of jail inmates tripled from approxi-
more than 1.3 milli " “_’ 600,000 in lf)ﬁ)ﬂ. and the numh_cr of adults on probation increased from
fectional w‘(?}, S -“|] .[n almost ’aH million persons (Gifford 2002). Moreover, the number of cor-
1o Pew Center on :l ‘.W'l doubled from nearly 300,000 to over 700,000 in same period. According
R 1 5F.llt'h ( ..’.UlU;-l: 1) the number of inmates under the jurisdiction of state cor-
ons was 1,404,053 (representing a 0.3% decrease), and the number of federal
49% increase) for a total of 1,612,171. In total, cotrections
d 2009, representing 3.1% of adults in the U.S. popula-
inmates was 748,728 between midyear 2009
report for 20082009 (Minton 2010: .
ering amount. FOr example, in 1982, federal
ed to $4 billion, an increase
in corrections expenditure
to maintain correctional

linr:r[: : “d’: _? lh 118 (representing a 3.
tion ((}:;: SN pergas by year-en
-~ mu\-: ._t;ln; 1). The number of jail and county
The 'u:: 2010, 2.4% decrease from the previous
expenditure o ”_’”u'lk)n.s has also increased by a S1488
of 650%. | nL ; 0 comections was $541 million; by 1999, this had increas
(Gifford .‘mlvw i during this same period, there was a 476% increase
systems, :lnd-j In fiscal year 2001, < rrectional authorities Spent $3_8.2 billion
it had ri x d{“"“ »day operating expenses amounted to 284 billion (Ste:phan‘ 2004: 1), and l_)y 2007
= pnﬁ ]dn to \ {4.06 billion (Pew Center on the States 2008: 12). State spending on corrections for
1986 through 2001 increased from $65 per resident to $134, and between 1982 and 2003,

423% from $40 10 $209 per US. resident (Hughes 2006: 1. The
between 1982 and 2003 by 925% (. 2).

ire on corrections
on the States (2010b):

C(J[T(‘(' 1 5 .
B l“‘m-* expenditure increase
4
_uj"t_‘mlmm increased its expenditt
StS Of 1 .
of imprisonment are illustrated by Pew Center
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