CART THESE MANAGING THE ENVIRONMENT

Fiscal Management and the
Challenge of Cost Containment

Introduction

One of the most significant challenges for correctional administrators and other officials
responsible for public budgets is the ever-increasing cost of correctional operations. With
the increasing number of offenders under correctional supervision and with many fac-
tors driving up the per capita costs of operations, the amount of public funds that must
be directed toward corrections reduces the dollars available for other public purposes, and
even the fiscal solvency of some state and local governments. The increased funding
requirernents for correctional agencies bring attention and pressures to elected officials
to encourage correctional administrators to find ways to reduce budget requirements
and brings into question many policies and practices that the public believes create
unnecessary expenditures.

The economic downturn over the past few years has resulted in reduced tax receipts
by states and the federal government. When the economy was strong and governments
were experiencing budget surpluses, no one worried about expanding prison space
and other correctional services to meet the burgeoning population under supervision.
However, with the difficult budget challenges faced by governments, it is now a
complicated decision as to whether to increase taxes, reduce the correctional population,
or eliminate some services or supervision to meet budget shortfalls. Correctional
administrators are being called on to find solutions to the budget dilemma. They are often
given more offenders to manage, and these offenders may be higher risks to recidivate,
have more program needs, and have a more serious history of violence and gang
involvement, However, they still have to reduce overall budget costs, and the public and
elected officials do not want to hear excuses of the challenges and demands placed on their
agencies. They have to examine ways to “do more with less” and becorne more efficient
in their operations. They look for ways to reduce demand for correctional services by
finding alternatives to incarceration or by shortening supervision times. They look for
ways to create revenue and to offset some of the increasing spending demands. And they
look at nontraditional approaches to providing services, such as contracting with the
private sector to reduce costs,

Over the past twenty years, the number of clients served by adult correctional
agencies has grown significantly. At the end of 2008, over 7.3 million individuals were
under correctional supervision of probation, prison, jail, or parole.! Correspondingly,
expenditures for correctional agencies have also grown, as corrections budgets nationwide
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increased by 529 percent from 1992 to 2006.% In fiscal year 1991, state and federal adult
correctional agencies’ budgets totaled $18.1 billion.3 By fiscal year 2006, these budgets,
with the inclusion of local jails, more than tripled to $68.7 billion.? As prison budgets have
increased, so have budgets for probation and parole. The average budget for state proba-
tion and parole agencies more than doubled from $34.8 million in 1992 to $82.9 million in
2002, and it was estimated that over $9 billion will be spent to supervise offenders in the
community in 2007.% In 2007, these state agencies supervised 5.12 million offenders on
probation or parole® at an average cost of $3.42 per day of community supervision.”
And correctional agency spending is expected to continue to increase for the next
several years. There were 41,368 new prison beds under construction in 1999, 47476 in
2000, 58,422 in 2001, and 26,869 in 2002.2 From June 30, 2000, to December 30, 2005, there
were 163 new state and federal prisons and 151 new private prisons constructed and
c:pened.9 As these new beds were put to use at an average cost of over $78.95 per inmate
per day in 2008, the budget figures will continue to climb dramatically. State correctional
agencies consumed 6.8 percent of state general funds in 2007 10 and by 2011, continued
prison growth is expected to cost an additional $25 billion.!! State and local budgets have
never had such a dire situation. In January 2009, states reported over $50 billion shortfalls
in revenue to fund their 2009 budgets; the gap widened in 2010 budgets to $84.3 billion,2
and while the drop in state revenues is beginning to subside, it is estimated there will be
i a cumulative state budget gap of $89 billion in FY 2011, $73.5 billion for FY 2012, and at
‘ least $64.7 billion gap as far out as F'Y 2013.2
This chapter examines all of these as potential solutions to the increasing costs for
corrections. First, the causes of increased correctional demands and budgets are
examined. Second, the expenditures that are currently being committed to correctional
agencies and the past trends in dollars for corrections are reviewed, Third, the methods
by which agencies develop and monitor correctional budgets are investigated. Fourth,
the alternatives available to correctional administrators to meet budget challenges are
considered. Finally, the use of the private sector to provide correctional services and the
potential for increased cost efficiency through this approach are examined.

The Budgetary Process for Corrections

Increased oversight by elected officials and a critical appraisal of how correctional
agencies operate and spend their funds by the many interest groups that are affected by
how much money is devoted to corrections or how much money is diverted from
other public agencies can be expected from the dramatic increase in correctional
agency budgets. Correctional agencies have operated and budgeted in very much the same
manner throughout the entire history of corrections in the United States. Even with a
number of different systems of public budgeting (line item budgeting, performance
budgeting, planning-programming budgeting, and zero-based budgeting),** correctional
budget development has basically been expense based and incremental.

With expense-based budgets, corrections agencies calculate how much it costs
them for salaries, programs, and services and develop a budget based on these expenses.
It is not “outcome” based or “value” based, in that it does not question or propose what is
to be accomplished nor does it put a value to society on the amount of dollars that are being
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expended. Correctional agencies are merely asked to estimate the cost of their operations
for the next or future fiscal years and ask the legislative body for that amount of money.
Tf the correctional agency has 10 prisons to operate, 10,000 inmates to feed and clothe,
supervises 15,000 offenders in the community, and employs 3,000 staff, administrators
calculate the cost of these items, which becomes the budget request. The expectation is
that they will continue to do business next year as they did in the past, and the budget
provides for dollars required to conduct this business.

Correctional budgets are also incremental, in that the agency begins budget
calculations by looking at the costs of operations last year and the increase in cost that new
staff or new prison beds will create for the coming year. The budget process geldom is
designed to take any major policy issues into consideration. Years ago when correctional
budgets were relatively small, before they began to get so big that they required funds
that elected officials would have liked to put into education, mental health, child care
programs, or even tax cuts, elected officials paid little attention to them. Today, every
budget process is a battle of politics, philosophy, and dollars. There are never enough
dollars to do what everyone wants and to take the safest political position to not release
prisoners early or fail to supervise them intensively in the community. However, we are
reaching a point where economics may triumph over politics, and the dollars to continue
to supervise the large number of offenders may force a reconsideration of correctional and

sentencing policy.

Reasons for Increases in Correctional Budgets

Correctional budgets have increased tremendously over the past two decades, primarily
because of toughening policies and attitudes about the need to get tough and punish
criminal offenders. Elected officials have become tougher on crime, even where there
is littte evidence of their effectiveness and with the knowledge that they are extremely
expensive in relation to community alternative sanctions. Perhaps the watershed politi-
cal event regarding politics and criminal justice policy occurred during the 1988
presidential campaign, when Vice President George Bush successfully used the public’s
fear of crime as a campaign tool against his opponent, Governor Michael Dukakis of
Massachusetts. Bush used campaign ads presenting Dukakis as soft on crime for allowing
a Massachusetts furlough program and suggesting that it led to the commission of atragic
murder by Willie Horton, a furloughed inmate, while he lived in a halfway house.

Other candidates for public office saw the danger of being labeled “soft on crime,”
and campaigns everywhere promised to keep dangerous offenders in prison longer.
Another example is the nation's war on drugs, in which President Ronald Reagan pushed
through legislation to toughen drug laws and require mandatory prison terms for federal
drug offenders. The dramatic increase in the federal prison population resulted in almost
two-thirds of the federal prison population as drug offenders. Once politics forces
correctional policy to move in this direction, it is difficult to turn back the clock, and
increasing costs of corrections take money from other public services. The National
Conference of State Legislatures reported that state spending on higher education
experienced the highest reduction in its history during the 1990s, during which state
correctional spending had its fastest growth.!® Addressing this dilemma, frwin and Austin
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argue that society must turn away from the excessive use of prisons, which is diverting
money from education, child care, mental health, and medical services, all of which have
a greater impact on reducing crime than does building more prisons.

It is interesting to note that the public is not nearly as strongly in favor of “get tough”
policies as elected officials believe. One change in sentencing policy has been the
implementation of sentencing guidelines, determinate sentencing without parole, and
mandatory sentencing. All these reduce discretion by judges and correctional profession-
als, and result in an inability to treat offenders by their risk and chance for successful
rehabilitation. As Petersilia writes, “One of the most distinguishing characteristics of U.S.
crime policy since the 1980s has been the gradual chipping away on individualized deci-
gion making and its replacement with one-size-fits-all laws and policiee;."17 The primary
interest of the public is to be protected and they do not support sanctions perceived as
merely punishing offenders without protecting society. In an Ohio survey, when informed
that prison space is scarce and expensive, the public supported the use of community
corrections instead of paying for new prison construction.!® A National Opinion Survey
on Crime and Justice (NOSCJ) survey also found support for community correctional
programs: Seventy-three percent of those surveyed indicated that intensive probation
supervision was either “very effective” or “somewhat effective,” 55 percent similarly
supported house arrest, 73 percent supported electronic monitoring of offenders, and
78 percent supported the use of boot camps as alternatives to traditional prison sentences.?

Tight Budgets and Challenges to Corrections

In mid-2002, the population of the nation's prisons and jails for the first time reached
2 million, and as of June 30, 2008, there were 2,396,120 offenders incarcerated in the fifty
states, the District of Columbia, federal prisons, and local jails, One-third of these were
in jails (785,556) and two-thirds were in prisons (1,610,584).2° Even though both prison and
Jail numbers have continued to grow over the past decade, there has been a declining rate
of growth in the number of people incarcerated. During the 1990s, the inmate population
grew an average of 8.7 percent per year,?! and from 2000 to 2006, the incarcerated
population increased 2.6 percent per year. However, during the six months ending June
30, 2008, the prison population increased by only 0.8 percent compared to a 1.6 percent
increase during the same six months in 2007, and the jail populations increased only
0.7 percent over twelve months ending June 30, 2008, the lowest growth in jail populations
in twenty-seven years. Sixteen states actually had a decline in their prison population
during the first half of 2008.22 While the slowdown of the increase has not been a result
of a dramatic change in sentencing or incarceration policy, there are considerations for
reducing the inmate population and save money.

Many jurisdictions now have to confront the expense of sentencing policies that
mandate certain offenders go to prison and lengthen sentences for others. A recent report
by the Pew Center notes that “Some policy makers are questioning the wisdom of devot-
ing an increasingly large slice of the budget pie to incarceration, especially when recidi-
vism rates have remained discouragingly high.”?® As a result, many policy makers are
looking to lower correctional costs by considering both the opportunity to divert
lawbreakers guilty of nonviolent or less serious crimes and to restructure sentencing to
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reduce the overall length of stay for a large proportion of the prison population. In arecent
| report summarizing how states are dealing with the fiscal crisis they face, three areas of

activity were highlighted:

1. Operating Efficiencies: States are trying to reduce budget expenditures
through reducing healthcare services, joining purchasing coops to lower
medical and other supplies, reducing the number of staff by instituting hiring
freezes, reducing salaries and benefits, consolidating facilities, and reducing
offender programs.

2. Recidivism Reduction: States are strengthening community corrections pro-
grams to reduce parole and probation violations and improving reentry services.

3, Release Policies: States are trying to reduce both the number of offenders enter-
ing prison and their length of stay in prison. Many states identify groups of peo-
ple who can be safely released after serving shorter sentences.?!

As finding thé money to fund increasing correctional budgets has become a serious
dilemma, there are many considerations for ways to reduce the overall costs or at least
slow down the increases in the future. The following sections describe many of these
options that are being considered. Some seem to have promise, are politically attractive
and supported, and may result in lowering correctional costs. Others may seem effective
but have little political support. Or, they may be politically attractive but have little effect
on reducing the cost of correctional operations in a jurisdiction. Some of the alternative
policies include the following:

B Developing community alternatives and diverting offenders from prison.
Restructuring sentencing to reduce the number of inmates.

Reducing the cost of correctional operations.

Reducing the cost of prison construction.

Creating revenues in the correctional operations.

Privatizing services or operations.

2

Diverting Offenders From Prison

There are two ways to divert offenders from prison. The first is to reduce the number of
prisoners on the “front end of sentencing” by using more community diversion programs
- to keep offenders in the community rather than in prisons. The second approach is “on the
back end” by reducing the revocation rate of offenders on parole or supervision after
serving their prison terms. The following examples are what many states are doing to
create community alternatives to prison so that offenders can stay in the community rather
than being sentenced to prison.

Texas plans to divert thousands of inmates from prison to rehabilitation facilities
designed to help them reenter society and has funded new treatment facilities for offenders
sentenced for driving while intoxicated (DWI) at which they are provided substance abuse
treatment. They have also expanded drug treatment diversion beds in lieu of sending offend-
| ers to prison. The goal of this is to reduce the need for construction of costly new prisons.
“We have changed the course of the ship substantially in the state of Texas,” said
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Representative Jerry Madden, chairman of the House Corrections Committee and an engineer
of the prison plan.?® Texas estimates they have avoided spending $523 million in building
more prison beds by expanding drug ireatment and diversion beds, many of them in secure
facilities.

An accepted target for diversion is nonviolent offenders with drug addictions. Since
2004, at least thirteen states have adopted legislation creating or expanding community
corrections options for nonviolent offenders, including the use of drug courts.? In 2009,
New York repealed the 1970s Rockefeller drug laws that required mandatory prison terms
for low-level drug felons, and gave judges more authority to send nonviolent drug offend-
€rs to community treatment instead of prison. This is seen as an opportunity “to focus on
treatment rather than punishment to end the cycle of addiction.”?? Although the treat-
ment programs will cost $80 million per year, in the long run, the repeal is expected to save
money as it will be less expensive than the $45,000 it costs per year to confine a prisoner
in New York.

Kansas has also enhanced their efforts to save money by diverting offenders from
prisons to less expensive community aiternatives. The governor for Kansas, Kathleen
Sebelius, signed into law a plan to reduce prison admissions by providing counties with
financial incentives to create community correctional systems and to provide
opportunities for low-risk inmates to reduce their sentences by participating in prison
programs, If counties reduce their recidivism rates of probationers and parolees by
20 percent or more, they qualify for grants from the state. The law also allows early
release of up to sixty days for qualified offenders who successfully complete education
and counseling programs that are expected to decrease their chances of returning
to prison.

Instead of increasing the cost of its prison system, Hawaii decided to deal with its
offenders on probation, as judges were sentencing inmates to ten years in prison because
they missed appointments with their probation officers. Judge Steven Alm has created a
new approach and sends probation violators from his court immediately to jail, but only
for a few days. As they comply with their probation expectations, they get more freedom
and have fewer check-ins with their probation officer. A four-year study of the program
found that there are more than 80 percent fewer violations, and more importantly, the
number of new crimes committed by the people on probation has been cut in half.2? And
Wisconsin is using dollars from the 2009 Recovery Act funds (the stimulus bill passed by
the Obama administration) to divert offenders from prison, keeping the most serious
offenders in prison while increasing supervision for nonviolent and lower-risk offenders
in the community. Governor Doyle believes that additional focus on reentry, community
treatment, and diversion %'ograms will reduce recidivism and the number of offenders that
must be held in prisons.

Keeping Offenders Out of Prison

On the “back end,” some states are considering changing how to deal with those who
violate rules of probation and parole. In 2005, parole violators accounted for more than
one-third of all prison admissions.! And in 2008, 44 percent of parolees were success-
fully terminated from supervision, whereas 39 percent were retarned to incarceration. %
The success rate among those discharged from parole dropped from 50 percent in
1990.%3 During 2006, 179,269 parole violators were returned to prison, however, only
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about 5 percent were returned as a result of a new offense, a figure unchanged since
1998.34 In 2007, 248,923 admissions to prison were parole violators, representing about
36 percent of all admissions.?®

Over the past decade, there has been less tolerance for technical violations of parcle
(such as failing a drug test or missing an appointment with their parole officer), and parole
failures now constitute a growing proportion of all new prison admissions. Parole agen-
cies are hesitant to take the risk of continuing offenders on parole who are not following
the conditions of the release, in case they later commit a crime and the parole agency is
blamed for not violating them for the technical violation.

To reduce the number of prison admissions, jurisdictions are opting to punish
technical parole violators with community-based sanctions, such as day reporting
centers, electronic monitoring systems, and community service. A good example is
California, which has a parolee return to prison rate of 66 percent (compared to the
national average of 40 percent), representing two-thirds of all admissions to the state
prisons. California recognized that they are recycling their inmates, as violators can
be returned by the Board of Parole Hearings for no more than twelve months. In a
report analyzing this problem, the authors suggested the development of a range of
intermediate, community-based sanctions (especially for parolees with substance abuse
problems) instead of a return to prison.

The Washington Institute for Public Policy in 2006 published a very important work
that reviewed 571 evaluations of correctional programs that had rigorous methodologies
and could be used to determine what worked to reduce crime and save taxpayers :money.g7
Their work identified categories of programs that were determined to be “evidence based”
in that there were sufficient data to prove that they were effective in reducing crime and
were therefore cost effective. Programs found effective included vocational training and
education, cognitive behavioral therapy, prison industries, sex offender treatment, and
drug treatment for prison inmates. In the community, drug courts, employment training,
drug treatment, and intensive supervision with treatment are effective. The conclusion
was that states should implement these evidence-based programs to save money while not
endangering public safety.

Restructuring Sentencing to Reduce the Number
of Inmates

A second approach jurisdictions are taking to reduce the number of prisoners is to
restructure sentencing codes so that prisoners do not stay longer than is necessary for
punishment and the opportunity for rehabilitation. How many of the proposals being
discussed will become a reality and how significantly the changes in policy or law will
reduce prison populations is still a question. Several times in the past three decades,
there have been modest efforts to restructure sentences to either reduce costs or create
a system that seems to provide more equity and fairness. However, political reaction has
always been strongly negative, and the sponsors of such legislation have backed down
with few changes and very little change in policy or budgets. If the current recession
deepens and continues, the likelihood that these efforts will this time lead to more
significant and longer-lasting change increases.
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However, some states are giving inmates the chance to earn more good time in order
to reduce the length of sentence served. In California, Governor Arnold Schwarzehegger
proposed to release 22,000 nonviolent inmates early and place them on unsupervised
parole. In Rhode Island, lawmakers expanded good time to move more offenders from
prison to postprison supervision. In Kentucky, nonviolent offenders were allowed to serve
up to 180 days of their prison sentence at home. In Mississippi, Governor Haley Barbour
signed into law a measure to make nonviolent inmates eligible for release after serving 26
percent of their sentences. In South Carolina, there was a proposal to abolish parole to
slow down the return of parole violators to prison.>®

The issue of cost is not a yes—no question of whether offenders should be
sanctioned by imprisonment or community supervision, but for how long and in what
combination of prison and community sanctions. As a result of the tough on crime
mentality of many policy makers, sentences for imprisonment have lengthened, more
offenders receive mandatory prison terms rather than probation, three-strikes law
sends repeat criminals to prison for life, opportunities for inmates to earn good time
are reduced, there is longer postincarceration supervision, and both probation and
parole are more likely to add to the costs of supervision with electronic monitoring or
intensive supervision. The result of lengthening prison sentences and “stacking”
community supervision has not been worth the increase in cost, nor has it resulted in
a proportionate reduction of crime and increased safety to society. The accompanying
Practical Perspectives case illustrates some of the dilemmas facing those trying to find
options for reducing costs and the impact of even minor sentence modifications. As the
example suggests, a lot of money can be saved by reducing sentences minimally, with
little impact on public safety.

Practical Perspectives

The state director of comections began talking to legisfa-

Small Modifications Can Have Large Budget
Implications

A state experiencing a rapid increase in the number of
offenders in prison received a grant from the National
Institute of Corrections to fund a prison overcrowding
program. This program brought together legislators, judges,
prosecutors, citizen groups, and correctional administrators to
discuss the causes of the increase in prison population,
to look for opportunities to reduce overcrowding, and to
consider the need for more prison space while reducing the
overall cost of the state correctional system. Many recom-
mendations were suggested by the committee, one of which
was a proposal to allow inmates to earn more good time for
completion of drug abuse, educational, and vocational
programs.

tors to explain the proposals and to urge their passage. One of the
arguments was that if all inmates earned enough extra good
time to reduce their sentences by only ninety days, it would save
the state $500 million over thirty years. Legislators were shocked
by these figures, but the director expiained how they were
calculated. The state held approximately 20,000 inmates, and
reducing the sentence served by each for three months
would, over time, reduce the population by 500 inmates, To build
a 500-bed prison would cost approximately $50 million, and it is
estimated that construction costs represent only 10 percent of the
overall operating costs of a prison over 30 years, or a total of $500
million, This represents how minor adjustments in time served
can save massive amounts of dollars for state governments.
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Reducing the Cost of Correctional Operations

As expenditures increase for correctional agencies and difficult choices must be made to
not fund other preferred government operations, elected officials and the public express
! opinions on reducing the cost of current correctional operations. In a tough on crime
| climate with tough on criminals attitudes and rhetoric, it is not surprising that many peo-
ple believe the costs of incarceration should be reduced by eliminating any programs or
services that they see as not essential or that may detract from the punitive aspect of the
sentence. In addition, correctional administrators know that they must do more with less
and that their budgets will not continue to increase in direct proportion to the inmate
population,

States have perhaps been hit the hardest in terms of the need to cut budgets. Governor
Jim Douglas of Vermont, who is chair of the National Governors Association, reported that
“43 gtates cut $31 billion from their budgets in 2009. For fiscal year 2010, even with nearly $30
billion in new revenue, 36 states have been forced to cut $56 billion. Thirty states have cut
| elementary, secondary and higher education.”® In a tight budget climate, legislative bodies
sometimes pass specific legislation to require the elimination of some programs or services,
or they may refuse to provide funds for correctional activities they do not support.

There have been times when the involvement of the legislature lets politics get in the
way of good policy. For instance, in the 1990s, California tried to save money by reducing
the number of correctional officers. The correctional officer union is very strong in that
state, and after some negotiations between the legislature and the union, it was agreed to
eliminate some correctional officer positions if gun ports were built inside of the prison
in areas such as the dining room and cell houses so that the officers would be protected.
The policy allowed staff to shoot inmates to break up serious fights, so as not to put staff
at risk by breaking up fights. Unfortunately, this policy resulted in regular shooting
incidents within California prisons, with correctional officers Killing 36 inmates and
i wounding 207 others from 1989 until 1998.4° From 1994 until 1998, only six inmates were
fatally shot by staff in all other states, with all involved inmates trying to escape. !

A typical prison budget will be 60-65 percent salaries and benefits for staff, 10 percent
for medical care, & percent for food, 5 percent or more for utilities, and another 5 percent
or more for buying goods and supplies. With the largest cost for staff, targeting reduction
in personnel costs can save the most money. Raises for staff may be eliminated or freezes
on the hiring of new positions may be invoked. Jurisdictions have also put in place furlough
programs for staff, whereby they may have to take 10-12 days per year off without pay. And
other jurisdictions have increased the percent of insurance paid by the employee rather
than by the government.

Another high cost item is for medical care, although it is difficult to reduce costs
without limiting medical care or reducing the quality. Instead, states have stopped doing
what they consider optional or cosmetic types of care, such as doing nonemergent dental
care or removing tattoos. Food is very important to inmates and most Jjurisdictions are very
careful in trying to save money through food reductions. However, some jurisdictions have
reviewed and reduced the daily calorie counts when they believe they are too high (most run
in the range of diets and menus that provide 3000-3500 calories a day). In addition, some have
opted to serve only two meals per day on the weekend, and this usually is acceptable as
less than half the inmates get up when they do not need to and go to breakfast.
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With utility costs being a large part of prison and jail budgets, correctional agencies
have targeted how to save on the consumption by turning down heat in the winter or air
conditioning in the summer. Water usage is high in a correctional facility, so flush valves
to reduce water use in toilets or reduced flow water heads in showers can save on water
use and gas for hot water. And a few states have even cancelled or renegotiated all
contracts for services, and in 2009, California even began issuing “vouchers” instead of
making payments to vendors.

One of the easiest targets for legislators has been to reduce inmate recreation or
educational programs. Over the past fifteen years, several states have banned weight lift-
ing in prisons, believing it was a security risk because inmates strengthening themselves
may make it difficult for staff to physically control the inmates. The issue, however, was
really the negative image of inmates lifting weights in prison when they were supposed to
be punished. In the late 1990s, the U,S. Congress did not ban weight lifting in federal pris-
ons but added an amendment to the budget bills that no funds could be spent on inmate
weight lifting and many other recreational activities.

Historically, many state prison agencies used Pell grants to fund inmate college
programs. Pell grants began in the 1970s as a way for “disadvantaged populations” to
receive funds for college courses. Inmates met the requirements for these grants, and
most prisons had active college programs to motivate and improve inmate morale. In 1994,
Congress specifically eliminated inmates from receiving Pell grants, and many active and
proven college programs in prisons were eliminated.*? Some jurisdictions kept college-level
programs on a limited basis. However, in 2000, the Federal Bureau of Prisons proposed
modifying their own rules to make inmates responsible for all college degree tuition
costs.

Unfortunately, many jurisdictions are reducing spending for programs that both help
reduce idleness among inmates and can aid in rehabilitation and reduce recidivism. In 2010,
the state of California decided to reduce their prison program budgets by $250 million and
lay off 850 staff who deliver education and substance abuse classes. The cuts will result in
17,000 inmates who enroll in academic and vocational programs and 3,600 who are in
substance abuse programs being idled. Critics have noted that with California’s 70 percent
recidivism rate (the highest in the nation), it is unwise to reduce programs that make a dif-

! ference in whether offenders reoffend after release.* Other states (Florida, Ohio, Georgia,
and Texas to list a few) have also planned to reduce programs to make up budget shortages.

Savings for correctional operations does not end with prisons and jails, and
commumity corrections budgets have also been examined for cost savings. The largest
opportunities come in two ways. The first is to reduce the contracts for transitional care,
such as halfway houses, Halfway houses are used both for probationers and inmates
returning to the community and provide a combination of supervision, structure,
accountability, and programming to aid in community supervision. Most jurisdictions
contract with not-for-profit organizations such as church groups or the Salvation Army that
run halfway houses. Even though they are less expensive than the operation of a prison
(average cost per inmate per day was $78.95 in 2008%%) compared to the 2001 average cost
of $43.41 for contracted halfway houses,*® they are often an added rather than alternative
cost to correctional agencies. This means the contract for a service in addition to their
| normal probation supervision or release to the community. By reducing the budget for
& halfway house contract beds, fewer offenders will receive service. For example, the Texas
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Department of Criminal Justice (Corrections) proposed in their 2011 budget to reduce
funding for halfway houses by $1.6 million, resulting in 400 fewer inmates released from
prison and placed in a halfway house as a transition to the community.*’

Another way to save money in community corrections is to reduce the number of offend-
ers under supervision and then reduce the number of probation or parole officers. Probation
and parole officers classify offenders according to risk to reoffend (scored on the number of
prior convictions, employment status, age, and present offense) and use this classification to
determine the supervision level. The risk level can result in multiple levels of supervision.
Intensive supervision is for offenders posing a significant risk of committing a new offense;
they are assigned to smaller caseloads, must report at least once per week to the supervis-
ing officer, and are visited two to three times per month at home or at work. Most probation-
ers are placed on regular supervision, with larger caseloads and fewer reporting requirements.
For offenders who pose little risk to the community, minimum supervision is satisfactory,
and these offenders have contact with their probation officer only every few months. Some
jurisdictions are eliminating any supervision for minimum risk offenders, saving the number
of staff necessary for this role. Also, they believe no supervision will result in fewer techni-
cal violations and fewer probationers and parolees returning to prison.

Overall, there are many ways to reduce the costs of correctional operations, but as
is obvious, these come with risks and potential unintended consequences. While not
desired, these challenging budget times are forcing correctional administrators to find
ways to reduce costs. Many believe that these are not good long-term solutions, but hope
that as the recession ends, employment improves, and tax revenues return to prior levels,
these cuts can be restored and effective practices can be renewed.

Reducing the Cost of Prison Construction

Correctional administrators are continually pressured to find ways to reduce the cost of
building prisons. There is no doubt that it is expensive to construct facilities that safely
. and securely house criminals; have sufficient space for operational needs such as food and
: medical services; and have program opportunities such as education, vocational training,
and recreation. All of these activities require considerable space, and prison construction
is not inexpensive.

As an example of prison architecture, the last facility I worked in as a warden was
the Federal Correctional Institution (FCI) in Greenville, Illinois, opened in 1994. The facil-
ity includes approximately 357,000 square feet of space at the main medium security
facility, 74,000 square feet at the minimum security camp, and 42,000 square feet of shared
facility space such as the warehouse and central utility plant. The prison was constructed
with 512 medium security cells and 128 minimum security inmate cubicles.?® The cost of
construction was approximately $62 million. With the Federal Bureau of Prisons
calculating the design capacity of this prison at 768 medium security and 266 minimum
security inmates, the combined total cost per inmate bed was more than $60,000. It must
be understood, however, that the cost per bed includes the overall cost for constructing
the prison as well as all the space other than that used for cell or cubicle construction.

As correctional populations continued to rise over the 1990s, new prisons were
needed, and from 1993 to 2000, 288 new prisons were constructed and opened,”® and from
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June 30, 2000 to December 30, 2005, 153 new state and federal prisons and 161 new pri-
vate prisons were constructed and opened.®® With this added bedspace, the issue of how
much it costs to build a prison became a target for elected officials, The desire was to
bring down these costs and make adding bedspace as economical as possible. As a result,
several approaches to saving money on prison construction were considered and adopted,
helping to keep costs down for a while, as construction costs rose during the first few
years of the 1990s and then declined in 1996 and 1997. In both maximum and medium
security prisons, the 1997 cost was actually less than that in 1990.5 However, a 2006 report
noted that, “a typical new prison [2000 beds] costs about $250 million to build and $45
million a year to operate.”® This calculates to $125,000 per bed.

There are many approaches to reducing construction costs. The biggest savings for
prison construction are associated with space and type of security. The housing units make
up far less than 50 percent of the total square footage at FCI, Greenville. If a jurisdiction
decides they could do without space for education, prison industries, religious program-
ming, drug abuse, and recreation, then considerable funds would be saved on construction.
In addition, if a jurisdiction determined that inmates with security designations above
minimum (medium or even maximum) could safely be held in open dormitory space (cubi-
cles) instead of cells, there would also be considerable construction savings. Apart from
these questionable philosophical and policy considerations, jurisdictions look for other
methods and opportunities to reduce construction costs, and several approaches have been
successful, including the use of inmate lahor for portions of the construction, design/build
construction techniques, and the use of prototype prison design and construction.

All states use inmate labor to renovate space or even do small construction projects
within existing prisons. This is a cost-effective way to renovate prisons, as well as excellent
experience and training for the inmates. One reason it saves considerable dollars is because
it is not necessary to bring cutside construction crews and equipment into the prison, and
develop what turns out to be expensive approaches to providing security for the construc-
tion project. If inmates do the work and correctional staff supervise their efforts, there is
less need to provide security and to keep inmates away from the construction area.

- However, a few states have tried to use inmate labor to reduce construction costs of
hew prisons. In the early 1990s, the Federal Bureau of Prisons contracted with private con-
struction companies to build housing units and key operational areas such as food service
and medical areas. The private contractors also built the outer shell of the program and
activities buildings. The shells included the foundations, roofs, and unfinished walls. Inmates
were then moved into the prison and completed the interiors of these buildings, including
installing electrical wiring, heating and ventilation systems, and drywall ceilings and walls.

The size of a facility has much to do with the cost of construction, and many
Jjurisdictions try to take advantage of economies of scale by building prison complexes that
place a number of facilities in the same location. There may be three facilities sharing an
administration building: warehouse, water treatment systems, and training building.*® And
fast-track construction methods have also been shown to save money by reducing the
time of construction. Fast-track methods involve a collaborative process with the archi-
tect, contractor, and client working together throughout the process to begin some
construction even betfore all of the design is completed. While opponents note the risks
of this, most projects have been completed without major problems and are believed to
save money.
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Design/build is a rather new approach for government and prison construction.
Design/build basically tries to consolidate responsibility for design and construction of a
facility to “meet very tight construction schedules, guarantee budgets in the early phases
of construction and simplify construction administration.® Design/build is an alternative
to “design-bid-build,” in which an architect designs the prison, bids are accepted for many
portions of the prison from construction firms, and the winning bidders build the portion
of the prison for which they received the bid. Each step is completed in sequence, and the
average time of design and construction is 30-36 months. With design/build, “the entire
scope of work-—architectural and engineering design, construction, project management,
cost management and quality control—[is] shared as a single-source responsibility by the
designer and the builder under one individual contract.*®

The belief is that design/build will reduce the construction schedule, because
construction actually can begin on early phases (such as site preparation and underground
utilities) even before the entire architectural and engineering designs are completed. It also
has the advantage of providing a known fixed cost, because the entire project is bid to one
contractor for a set price, rather than having 20-30 bids for small pieces of the construction
pie. Although there are risks with this approach, both construction time and costs are usu-
ally reduced. In describing the use of a design/build for the U.S. Penitentiary in Coleman,
Florida, Mary S. Galey, construction project administrator for the Burean of Prisons, writes,

The result was a design that more than meets the minimum needs of the BOP
and still allows the contractor to construct the institution in an economical and
efficient manner. Approximately 50 percent of the contract time has passed, the
design is complete and the contractor is working with a schedule that has a con-
struction completion date two months prior to the contract completion date"

Finally, governments have been using prototype prison construction as a cost savings
approach. The fact that many jurisdictions are building more than one prison of similar size
and security level allows a single design to be used for more than one pﬂ50n.58 Correctional
agencies can use the prototype designs in a variety of ways. They can select one architect
to .develop a prison design for several different sites. This reduces the cost and time for
architectural planning. The Federal Correctional Institutions at Greenville and Pekin, lllinois,
are identical designs, with the only variations being a few color changes and slight adapta-
tions for varying gradations between the two sites. Another prototypical approach is to use
the same architectural design for certain portions of a prison, such as housing units, food
service, or a program building.

Whatever approaches are used to reduce construction costs, there is ample opportu-
nity to save money. The sheer volume of construction over the next several years will be
significant, The 1999 Corrections Yearbook reports that on January 1, 1999, there were in
total 41,368 beds to be added to state and federal prisons at a cost of more than $1.9 billion.”
Correctional agencies can select a variety of security and operations philosophies that have
ameaningful impact on construction costs. And there are several approaches to construc-
tion that can reduce costs, including the use of inmate labor, design/build, and prototypi-
cal prison designs. And with a large amount of correctional budgets going toward prison
construction, these cost reduction efforts can have significant monetary impact.
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Przcazt cells for prison construction. Precast cells are consiructed with doors, windows,
toflets, and cinks already installed. When brought to the construction site, they are
stacked into place ard zre a way io reduce construciion costs,

(Courtesy of Corrections Corporation of America)

Creating Revenues in Corrections

Seldom does one think of creating revenues when it comes to operating a correctional
agency. However, many jurisdictions have become quite innovative in finding opportunities
for creating revenue, and there are possibly many others that, although perhaps somewhat
controversial, may be sources of income. In a chapter entitled “Enterprising Government:
Earning Rather than Spending,” the authors of Reinventing Government write,

Our (government’s) budget systems drive people to spend money, not to make it.
And our employees oblige. We have 15 million trained spenders in American
government, but few people who are trained to make money. . . . But can you
imagine the creativity they would turn loose if they thought as much about how
to make money as they do about how to spend it?%

Since Osborne and Gaebler wrote about the need and ways to reinvent government, there
has been much more attention paid to creating revenue by public agencies. The govern-
ment often has unused products and services that could be sold to the private sector or
even other government agencies. There is often the opportunity for government agencies
to charge individuals fees for services, for example, to play on a recreational softball
team, to use a public camp ground, or to tour a public building. With a bit of creativity,
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there are many ways that correctional agencies could create revenue. Agencies are charg-
ing offenders for supervision or for services, and are using offenders to produce products
that can be sold for income or at least to reduce the cost of correctional operations.

Charging offenders for some aspects of their supervision has been going on for some
time, particularly with community corrections. As a condition of probation, offenders
have regularly been charged a fine or had to pay victim restitution, and many probation
agencies charge offenders for services such as drug counseling, halfway house stays, or
participation in work release programs, as well as for their supervision costs of electronic
monitoring, intensive supervision, or drug testing, Forty-one states and almost all county
probation departments report using such fees.*!

Another approach with much political appeal has been to charge inmates for the
cost of their incarceration, and over the past ten years, many jurisdictions have approved
cost of incarceration fees for prisoners housed in local jails or state and federal pris-
ons. These fees require inmates to pay the cost of their incarceration, if they have the
financial resources. However, few offenders have the means to pay these fees, and there
have been few instances in which a significant amount of money has been collected from
an inmate to cover his or her cost of confinement.

Many jurisdictions charge inmates a fee for medical care while in prison or jail By the
early 2000s, forty states and the U.S. Bureau of Prisons were charging inmates a small
copayment of $2-$5 when they requested medical care, Jjust as most citizens pay a copayment
when they see a family physician.% While this copayment may generate a small amount of
revenue, the primary purpose is to reduce the demand for medical services. Private medical
insurance companies know that a copay is considered by individuals and they will not go to
a doctor for minor colds or illnesses they do not consider serious. As a corrections example,
Nevada was one of the first states to begin to use copayments, and in the first two years after
implementing a copayment, inmate medical utilization was reduced by 50 percent.®

Another program that results in generating revenues and reducing the cost of
incarceration is prison industries, in which inmates produce products that are sold to
generate revenue and, in many cases, make a profit to help cover the cost of prison opera-
tion. On January 1, 2002, there were 78,881 inmates (7.8 percent of the prison population)
working in prison industries in the fifty states, the District of Columbia, and the Federal
Bureau of Prisons. In 2001, these programs had sales of $1.7 billion and profits of nearly
$19 million.8 All costs of the work program are covered to include industrial supervisors
who train and supervise inmates, avoiding the cost to taxpayers for other inmate training

: programs, Also, inmates are paid between $2.63 and $7.64 per day,% and these earnings are
: often used to pay for their cost of incarceration or for fines and victim restitution.

A form of prison industry program is the PIE Program, in which private compa-
nies hire inmates to produce goods inside the prisons. In 2001, there were 5,103 inmates
employed in over 200 PIE industry programs. A requirement of PIE programs is that
inmates must be paid wages comparable to private-sector workers, and the daily wage as

| of January 1, 2002, for inmates working in PIE ranged from $21.43 to $36.50.% PIE inmates
’ are required to have deductions for fines, victim compensation, room and board, support
of families, and payment of taxes from their pay. From the beginning of the PIE Program
until June 2003, on wages of $264 million, more than $146 million was withheld from pay,
‘ of which 48 percent was for room and board, 24 percent for taxes, 17 percent for victim
i restitution, and 11 percent for family supporl:.""’7
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Frison industry prograins keep inmaios buiy and predice preauets Uit con 5s wld o
ccver their ~poretional and staf custs.
(Courtesy of Corrections Corporation of America)

Creation of revenues by correctional agencies is still very small, particularly in

terms of the millicns of offenders under the supervision of correctional agencies on any

1 given day. However, these difficult budget times are forcing public agencies to consider

It opportunities to create revenues that they may not have done in the past. Opportunities

will always be limited, but the entrepreneurship and creativity that will result from try-

i ing to find revenues should be a skill that will benefit correctional administrators far into
b the future.

Privatizing Services or Operations

Another way that jurisdictions have attempted to save money is to contract with the

private sector so that the service can be provided cheaper than by the public

correctional agency. The private sector has been involved in the administration of
v various correctional aspects almost since the origination of penal codes. When
of countries transported offenders to penal colonies, the offenders were often required to
serve as indentured servants to individuals and businesses that had contractual
agreements with the governments. Early prisons allowed businesses to contract for
' the use of prisoners as a labor source, with the funds offsetting the cost of prison
operations. These contracts were ripe for abuse and led to federal legislation limiting
the products of prison labor being sold on the open market. Since the 1950s, halfway
£ houses have served as a transition from prison to the community. Most halfway houses
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are privately operated, although most are owned by faith-based or not-for-profit
charitable organizations. By the 1980s, almost every state had contracts with privately
operated halfway houses to provide residential services, supervision, and transitional
programs for inmates leaving prison and returning to the conrt.l'nunity.68 Also, many
states with very small juvenile offender populations have often found it cost effective
to contract with privately operated facilities, rather than to open state-run juvenile
facilities. In 1984, it was reported that 656 gercent of all juvenile facilities were private,
housing approximately 32,000 offenders.® During the 1980s, prisons began to contract
with private companies to provide food services, medical and mental health care,
educational programming, and substance abuse counseling, and by the turn of the
century, there were 126 state and federal prisons contracting for food services and 397
for medical care for inmates.”® Another 300 prisons had private contractors providing
mental health services, and 226 prisons contracted for substance abuse services.”!

These uses of the private sector in corrections have not been controversial. However,
when agencies began to contract to house adult prisoners in private for-profit prisons, many
ethical and practical questions were raised. The use of private prisons as a cost-saving
mechanism is herein described and discussed. A private prison is any secure correctional
facility operated by an organization other than a governraental agency and usually in a for-
profit manner that contracts with the government to provide security, housing, and programs
for adult offenders. In a private prison, staff are employees of the company that owns and
operates the prison. Such prisons can be administered without cumbersome governmental
: purchasing and personnel policies, although they are still held to the same constitutional
' standard for treatment of inmates as a public prison.

The first private contract to house adult offenders was in 1984, for a small, 250-bed
facility operated by Corrections Corporation of America under contract with Hamilton
County, Tennessee. Soon thereafter, additional contracts with the private sector to house
illegal aliens (contracted with the U.S. Immigration and Naturalization Service) and
youthful offenders (with the Federal Bureau of Prisons) were established. The growth
over the next few decades in the privatization of correctional facilities was spurred by
the increasing number of inmates and the rapid need to build new prisons, the budgetary
challenges required to fund these new prisons, and the Reagan-era support of using the
private sector to help downsize the scope of government. Welch notes,

At that time, the prevailing political and economic philosophy encouraged
government officials to turn to the private sector to administer public services,
such as sanitation, health care, security, fire protection, and education. Asa
result of the introduction of free-market principles into the administration of
public services, . . . the privatization of corrections appeared to be a new and
novel approach to some old problems (i.e., overcrowding and mounting costs).72

By 1990, Logan reported that private prisons held just over 9,000 adult inmates,™
but by June 30, 2008, there were 126,249 state and federal prisoners held in private
prisons, accounting for 7.8 percent of all prisoners.™ At an average cost of $53.38 per
day, these contracts equate to almost $2.5 billion per year.75 Table 9-1 illustrates the
numbers and percentage of all state and federal inmates held in private prisons.
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Table 9-1 .
NUMBER OF PRISONERS HELD IN PRIVATE FACILITIES, DECEMBER 31, 2000-2007,

'AND JUNE 30, 2007 anp 2008

Number of Prisoners Percent of
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_ Average annual change, 12/31/2000-12/31/2007 _48% 10.5%  34%
__Percent change, 06/30/2007-06/30/2008 68 77 65
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Note Includes estimates for Hiinois for 2006, 2007, and 2008 and Nevada for December 31, 2007

Not Calculzted
Source: Heather C. West and William J. Sabol, Pnson Inmates at Midyear 2008-Statistical Tables

(Washington, DC U.§ Department of Justice, Bureau of Justice Statistics, March 2009), p. 12

How Private Prisons Function

When a jurisdiction decides to attempt to contract the placement of prisoners in a private

prison, a formal legal and contractual process must begin. The first step is to determine

the need for housing of inmates, both in terms of the mumber of inmates and security level

i required. Second, the correctional agency develops a request for proposal (RFP), which
outlines in detail the requirements, expectations, and standards to be met by the bidding
companies. In the RFP, the agency will usually clarify the geographic area for which they
will consider contracting for bed space. It is usually not necessary for the private prison
to be located in the same jurisdiction as the correctional agency. It is not unusual for
states to contract for bed space in a state some distance away.™
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' For a private company to own and operate a prison and contract for prisoners
with a governmental agency there must be enabling statutes by the state in which the
private prison is located. Several states do not allow private prisons to operate within
the state or limit the operation to contract with and house only prisoners from that
state and not bring in prisoners from other states. Also, the state must pass legislation
allowing the state to delegate by contract its correctional authority. In order to clarify
responsibilities and avoid legal challenges,

This statute must specifically address rules, regulations, licensing, policies, and
procedures pertinent to the operation of private correctional facilities, as well as
designate staff, facilities, budgets, and responsible agencies for the oversight of
those rules, regulations, licensing, policies, and procedures. Enabling statues
must grant judges authority to sentence defendants to private institutions;
without such legislation, any sentence to a private prison would be subject to a
jurisdictional challenge.”

: The agency makes public the RFP, and any private company that meets the minimum
: requirements of experience and capabilities may submit a bid. Bids are usnally evaluated
on both cost and quality of service delivery, often rated by the company’s past record and
description of how they would operate the prison. The governmental jurisdiction then
awards the contract, transports prisoners to the facility, and monitors compliance with
contract provisions. These provisions are usually both general in nature, such as requir-
ing the company to comply with American Correctional Association standards, and
very specific, such as directing the availability of sick call for inmates or the number of
calories per day in meals served.
There are several variations of operations by private companies as they
1 comply with RFPs. First, the RFP may require a private company to own (already or
build) a prison to house the inmates. Many times, a private company will build a
large prison and then respond to RFPs from many jurisdictions to fill it. Very few
problems result from having inmates from a variety of jurisdictions in the same facil-
ity. Second, a jurisdiction may already have a prison and may seek a private
operator to manage the facility. Some jurisdictions prefer this approach, fearing that if
contractual problems result with the private company, they can find another manager.
However, if the company owns the prison, they must find available space elsewhere if
the contract ends.

Finally, there are some governmental agencies that operate as private firms and
respond to RFPs from other jurisdictions. Sechrest and Shichor refer to these as public
proprietary facilities operated by “small jurisdictions without a strong economic base,
thus making the (facilities) a potential source of income and emplo;.rment;.”78 These
municipalities or counties pass bonds and build prisons specifically for contracting with
other governmental jurisdictions. They often contract with one of the large private prison
companies to manage them. However, the fact that they are owned by a governmental
agency makes the contracts less bureaucratic to develop, and a response to an RFP can
usually be avoided and a “direct award” to the public proprietary facility is legally
allowable.
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Issues in Prison Privatization
As noted, privatizing the operation of prisons has been controversial, and there are argu-
ments both for and against private involvement in corrections. These arguments include
two general areas of issues: philosophical and pragmatic. The philosophical issues center
on the distinction of roles between the private sector profit-making enterprises and gov-
ernment, ethics and corruption, and the larger public interest. The pragmatic arguments
include cost effectiveness, quality of service, security and public protection, and liability.
Logan identified the following ten issues that are key to any deliberations regarding
the use of private prisons:

1. The propriety of proprietary prisons—Can the punishment of offenders be
delegated to nonpublic agencies?

2. Cost and efficiency—Are private prisons operated less expensively than
public prisons?

3. Quality—Does the profit motive diminish the drive for delivery of quality
services and programs to inmates?

4. Quantity—Does the involvement of the private sector to make a profit encour-
age the expansion of imprisonment beyond what is in the public interest?

5. Flexibility—Does the fact that the private sector does not have to follow
bureaucratic government policies for purchasing and personnel management
increase efficiency?

6. Security—Does the fact that an emphasis on profits and cost cutting undermine
security for inmates, staff, and the community?

7. Liability—What impact does a government contracting with a private firm for
housing inmates have on the liability of the government for violation of inmates’
constitutional rights?

8. Accountability and monitoring—How will the private contractor be moni-
tored to fulfill requirernents and be held responsible if they do not?

9. Corruption—Without the restraints inherent in government to reduce the like-
lihood of corruption, will there be an increase in private prisons?

10. Dependence—Will the public sector become dependent, on the private sector
contract, and if so, how does this affect decision making?”®

Some of these issues are addressed at this point. The basic issue is the
philosophical issue of whether private companies should be allowed to make a profit
out of incarcerating criminal offenders. Many individuals and groups (such as the
American Civil Liberties Union [ACLU]) argue that taking away an individual's free-
dom is the respongibility of the government and should not be abdicated to the lowest
bidder. At this point, the U.S. Supreme Court has not clearly established whether
government can transfer correctional functions to the private sector.?’ Logan notes,
however, that the authority of government is derived from the consent of the governed
and, therefore, may be delegated further with similar consent.8! Although this ques-
tion continues to be raised in every discussion of private prisons, it has generally been
decided by the dozens of state and local governmental agencies that make use of the
private sector to incarcerate inmates.
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The issue of whether or to what extent a government agency that contracts with the
private sector is able to pass on liability is complex and not yet clearly established through
case law. It is generally accepted that the state or local government does not escape lia-
bility by simply contracting with a private provider for housing criminal offenders. The
government maintains responsibility for the constitutional rights of all citizens, including
prisoners. Private prisons under contract with government agencies act “under the color
of the law,” or with the power of the government. In general, pertinent case law indicates
that governmental liability under the Federal Civil Rights Act (42 TUSC Section 1983) would
most likely not be reduced by contracting with the private sector.®

In Lugar v. Edmonson Oil Co., the U.S. Supreme Court determined that a party
alleging a violation of its constitutional rights must first show that the violating party was
acting under the color of law.** When this has been established, both private contracts and
the governmental agency can be held hiable. (See Medina v. O'Neill®*) In Medina, the
Immigration and Naturalization Service detained stowaways on a vessel, placed some in
a local jail, and placed others in the custody of a private company. When the illegal aliens
attempted to escape, a private guard accidentally killed one of them. The Court found
both the government and the private company liable for damages in the death,

If it is determined that it is legally and ethically acceptable to contract with the pri-
vate sector to incarcerate inmates, the next key issue is that of cost efficiency. Several
studies have compared the cost of privately operated prisons. The earliest review of the
Hamilton County, Tennessee, private prison suggested that it saved from 4 to 16 percent
arnually over county-operated penal farm costs.®® A 1992 study comparing costs for pub-
lic and private facilities housing parole violators in California found a lower cost per day
for private facilities.®® A study initially funded by private prisons determined that between
1999 and 2004, “states that have some of their prisoners in privately-owned or -operated
prisons experience lower growth in the cost of housing their public prisoners.’
A Harvard Law Review article concluded that “what imperfect empirical evidence there
is suggests that private prisons cost less than public prisons and that their quality is no
worse.”® A literature review in 2002 by the Reason Foundation identified seventeen stud-
ies that measure quality of operations by government and private prisons, and fifteen of
those conclude that “the quality at the private facilities is as good or better than at
government-run facilities.”®® However, Segal and Moore, in a review of the costs of
outsourcing correctional services, conclude that “Policymakers should be wary of over-
reliance on cost-comparison data in making privatization decisions, and be certain that cost
analysts do not take it upon themselves to make policy assumptions in determining cost
figures.”go Further, there are still many concerns with states contracting with for-profit
companies to incarcerate offenders. Dolovich questions the legitimacy of this approach,
even if private prisons can operate for less money without a drop in quality.91

Another reason why correctional agencies turn to privatization is to eliminate
having to appropriate funds for the enormous capital outlay required to build prisons.
During the period of tremendous growth in the inmate population from the late 1980s
through the early 2000s, the private sector was able to fund, build, and provide prison
beds more rapidly than the public sector. Austin and Coventry note that, because private
companies are not subject to government regulations regarding construction of
buildings, the private sector can build prisons for nearly 25 percent less and in half
the time compared to the public sector.%? Culp also notes that some states were
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approaching their debt ceilings or did not have the time to issue bonds to fund new
prison construction.® A 2004 analysis of Oklahoma’s use of private prisons found that
the state succeeded in housing a substantial humber of offenders without spending a
penny on building new facilities.?*

There have also been reviews of quality with mixed results. A study comparing costs
of public and private prisons in Kentucky and Massachusetts found that private prisons
appeared to be better managed than public prisons.®® Results from a Florida study
comparing recidivism of releasees from private and public prisons favored the private
prisons. Recidivism of releasees from the private prisons was lower than for those released
from public prisons, and of those who reoffended; the crimes were less serious for the
private prison releasees.?® When the General Accounting Office (GAO) conducted a
comprehensive review of five outcome studies of private prisons completed since 1991 in
Texas, New Mexico, California, Tennessee, and Louisiana, analysts did not believe that
three of thege studies were sufficiently designed to use results, but found that outcomes
from the remaining two indicated minimal or no differences between the public and pri-
vate prison operai:ions.97

Other studies have also failed to find any significant differences between the
outcomes of offenders released from public versus private prisons..98 In a national survey
to compare private and public prison operations that analyzed the types of inmates, inmate
misconduct, and general characteristics of prisons and their staff, Camp and Gaes
concluded that private prisons had higher escape rates and more positive results from
drug tests and did not enhance staff or community safety.®® There has not yet been a
sufficient number of “apples to apples” comparisons of quality and cost between public
and privately operated prisons to draw decisive conclusions. The most recent and per-
haps most comprehensive is a review of the Taft, California, private prison, which found
that inmates and staff were provided a safe living and working environment and the pri-
vate facility cost less to operate, but it had lower rates of assault, more escapes, higher
rates of drug use, and higher rates of inmate grievances.!%

Perhaps the most difficult issue to address is the one of “quantity.” Essentially,
the question is whether the involvement of the private sector as a profit-making entity
in control of the imprisonment of offenders may somehow push for more, rather than
less, incarceration. Sentencing policies and the increasing number of prisoners
are always areas of public debate and dispute, and it is reasonable to examine the
interest of private prison operators regarding these issues. In a recent article, David
Shichor identified the issues and discussed problems of the free-market model in pro-
viding R}lllman services and the symbolic references of private prisons and corporate
ethics.

Earlier, Lilly and Knepper investigated the developing private correctional
enterprise and compared the commercial pressures for expansion to those that exist in
the “military-industrial complex.”'% There is no doubt that successful private
correctional companies have spent millions of dollars lobbying and educating elected
officials in their role and performance. Although it is doubtful that private correctional
companies would intentionally push for changes in sentencing that would end up send-
ing more offenders to prison simply for the potential business, the private companies
certainly could benefit from such laws. However, this issue is more of a perception than
reality. There is no evidence that the involvement of private corrections influences
overall sentencing policy.
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Warden in housing unit with extra bunks in day room. Some private prison companies

\ argue that contracting with the private sector can increase capacity, reduce overcrowding,
B and bring down the cost of incarceration.

(Courtesy of the Federal Bureau of Prisons)

The Future of Private Corrections

Although the growth in the number of state and federal prisoners has slowed down over
the past two to three years, significant increases in the number of inmates are still
il expected, and with state and federal revenues down due to the 2008 through 2010 reces-
sion continuing, very few jurisdictions are constructing new prisons. Tightening govern-
ment budgets force public officials to increasingly look for alternatives to the traditional
approaches. And the continued lack of public confidence in the public sector leads many
citizens to support giving the private sector a chance. Gowdy notes

l ; Nonetheless, the public’s unsatisfactory view of today's penal system in terms of
its costs and high recidivism rates are two factors that are likely to encourage
further expansion of the private sector's role.1%?

Although the growth of the prison population has slowed down and even declined in
2010, it is estimated that approximately one-half of the growth during the past decade has gone
‘ into private prisons. The tight budget situation may make this even more Iikely in the future,
There is little if any construction by public correctional agencies during the recession, and
they are looking to reduce their population through other approaches mentioned earlier. This
could mean that at some point, these relief valves will be exhausted and the growth will come
without any capacity ready to receive it. If this is the case, it is likely that the future of
privatization will be even stronger in the next decade than it has been in the past ten years.
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SUMMARY

Why have correctional budgets increased so rapidly, and is there anything that can be
done to slow down this increase? What are the pressures on correctional administrators
as government budgets tighten, and what alternatives to increased spending are avail-
able to them? What is the role of correctional administrators in developing alternatives
to incarceration, and what risks do they face by encouraging such alternatives? What
nontraditional approaches can correctional administrators consider, and how much
flextbility do they have in experimenting with or implementing these approaches? And,
if they attempt to contract with the private sector to provide historically public
correctional services, what are the issues that must be addressed in the contract award
and monitoring?

All these questions have been addressed in this chapter, and they have prompted an
examination and consideration of the complex administrative and political challenges
that confront today and tomorrow’s correctional administrator. The recession has resulted
in lower than expected tax revenues, and state and local governments have had to look
for ways to reduce spending, Since corrections has become one of the largest users of
taxpayer dollars, it is targeted for reductions and correctional administrators are forced
to find ways to reduce their costs.

The most obvious way to reduce costs is to reduce demand by reducing the
number of incarcerated offenders, as prisons and jails make up most of the cost for
corrections. However, even with budget pressures, it is very difficult to get political
support to divert offenders or shorten the time they serve. The past few years has seen
the slowing of inmate growth, and even a reduction in the total number of inmates in
several states in 2009. However, this change in population has had minimal effect on
budgets to date, and government officials continue to search for other measures to
reduce spending.

The most likely options for correctional administrators in responding to the
challenges of tight budgets is to reduce their own daily costs of operation, to reduce
costs of prison construction, and to privatize those services and needs for additional
beds that are likely to be cost effective. There is a move to eliminate all prison
“amenities,” from prisons and jails and even to reduce spending for inmate programs
that may reduce recidivism. This may seem shortsighted; however, many decisions are
being made to reduce costs in the short termn and worry about the long-term impact
later. Reducing construction costs does offer a potential budget savings; correctional
administrators can constder some of the techniques identified in this chapter as proven
cost-reduction techniques. However, construction costs represent only a small

[ percentage of the commitment of funds when a new prigon is built when compared
with the outlook of growth for a correctional agency.

Finally, correctional administrators are turning more often to the private sector
to provide various services for offenders, including the construction and operation of
prisons. With thoughtful confracting, enhanced competition before the acceptance of a
bid for the service, specific requirements for quality of service delivery, and clear and
constant evaluation and monitoring of performance, the private sector can take some
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of the burden off correctional administrators in planning how to meet growth needs
and maintain budget accountability. While this practice will continue to generate
controversy, it is likely to continue and grow in use in the future.

The future for correctional administrators in meeting budgetary challenges is cloudy
and far from resolved. Although there are many alternatives that are being, and need to
continue to be, explored, there is no panacea for resolving this issue. Although this cre-
ates stresses for, and taxes the abilities of, today's correctional administrators, future
correctional administrators who want challenges are almost guaranteed them as well.
There will be no quick end to the recession nor significant improvement in the revenues
of state and local governments.

KEY TERMS
Expense-based budgets Fast-track construction PIE Program
Incremental Design/build Private prison
3 Furlough Prototype prison construction  Request for proposal (RFP)
: . Pell grants Cost of incarceration fees Enabling statutes

Design capacity Copayment Public proprietary facilities

YOU'RE THE CORRECTIONAL ADMINISTRATOR

1. You are the director of a state department of corrections, responsible for operating the
state prisons, parole and probation supervision, and a variety of community sanctions
that are alternatives to incarceration. Your prison inmate count has increased by
25 percent over the past four years, the prisons are very overcrowded, and you are
building new institutions to help with the overcrowding. However, your agency budget
increases have not kept up with demand, and you have a higher inmate to staff ratio,
meaning you have fewer staff availabie to manage the prisons. Legislative budget com-
mittees are asking you to reduce the costs of operation, because they do not want to
have a tax increase to fund the increasing corrections budget. How do you develop a
proactive plan to reduce the increased budget needs yet still operate all of the state
correctional functions in a safe and effective manner? Describe the plan you would put
in place over the next three years.

2. You are the contract administrator for a county correctional agency. The jail is filled
well beyond capacity, and the increases are expected to continue, at least for the next
three years. Instead of building a new jail, the county commissioners have decided to
contract with a private corrections company to house the overflow of prisoners. There
are already two companies that operate jails and have space within a 100 mile radius
of the county. They ask you to prepare a request for proposal (RFP). How do you go
about developing the RFP? What do you put into the RFP to make sure you are get-
ting the best price and that you are getting the services needed to meet your respon-
sibility to house inmates in a manner that meets the constitutional requirements for
incarceration?




