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procedures for the second tri-
mester abortions that Dr. Carhart
was  performing  before  the
Nebraska law banning partial birth
abortion became effective. One
was  dilation  and  evacuation
(D&E), which is not partial birth
abortion because the fetus 1s dead
before its remains are evacuated
from the wuterus. The second
procedure  was  dilation  and
extraction (D&X), also known as
“intact dilation and evacuation” or
intact DEE, which 1is a partial
birth abortion because what the
Nebraska law calls a “substantial
portion” of a “living unborn child”
i1s extracted from the uterus into
the vagina while the fetus is still
living, and then physician ends the
life of the fetus before extracting

the fetal body.
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The federal appeals court
based its description of D&X on
a medical definition from the
American College of Obstetricians
and Gynecologists (ACOG): “all
the body except the head is
removed from the uterus, the skull
is punctured so its contents can be
extracted, and then the now dead
but otherwise intact fetal remains
are removed from the woman’s
body.” Of course, after viability, if
a living fetus were removed from
the woman it would actually be a
birth, and the destruction of the
newborn would no longer legally
be abortion but homicide. Hence,
the  person  performing  the
abortion has to be sure the heart
is stopped before completely
removing the body from the

uterus.
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Both the federal district
court and the appeals court had
found that the Nebraska law was
unconstitutional for several
reasons: It did not allow the
health exception mandated by Roe
after wviability, and it placed an
“undue burden,” contrary to Casey,
on women for abortions before
viability  because the general
language of the “substantial
portion” of the fetal body could
easily be used to ban not only the
D&X procedure in the late second
timester but also the D&E
procedure. This is so because
sometimes an arm or a leg 1is
pulled out of the uterus in the
course of a D&E procedure.
Although Nebraska argued that
the law was intended to

criminalize  only  the D&X
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procedure, both federal courts
found the “substantial portion”
phrase so vague that it might
apply to some D&E procedures as
well and therefore be clearly in
conflict with Roe v. Wade.

In 2000 the Supreme Court
essentially agreed with the lower
federal courts and ruled 5—4 in
Stenberg  wv. Carhart that the
Nebraska law  banning partial
birth  abortion  was  indeed
unconstitutional. It based its
decision on the two main points
raised by the lower courts. First,
the language of the law is so
broad that it could be used to
prohibit D&E procedures as well
as D&X (otherwise known as
intact D&E) procedures. And
since. D&E is widely used in

perfectly legal second trimester
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abortions, the law did impose,
contrary to Casey, an “undue
burden” on women. Second, the
law did not allow, contrary to
Roe, any exceptions for D&X
abortions after viability that are
necessary for the preservation of
the mother's health. The decision,
written by Justice Stephen Breyer,
contained a seldom noted
suggestive remark. He wrote that a
law with more precise language
and with an exception allowing
abortion in the third trimester for
the preservation of the woman’s
health might be constitutional. He
left the door open: A carefully
crafted law proscribing partial
birth abortion could be

constitutional.

Gonoalee v Clavhart (f)nnﬂ\
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In 2003 Congress passed its third
ban on partial birth abortion, and
this time the president, who was
then George W. Bush, signed it
into law with great fanfare on
November 5, 2003. The Partial
Birth Abortion Act threatens
physicians  found  guilty  of
violating it with up to two years
in prison and fines. The language
of the Act does describe more
precisely than the Nebraska law
what is meant by partial birth
abortion or D&X. However, the
Act also allows partial birth
abortion after viability only “when
it 1s necessary to save the life of a
mother whose life is endangered”
(emphasis in original). This is the
only exception; abortion after

viability to preserve the health of]
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the mother, as Roe w©v. Wade

required, is not allowed.

As expected, the Act was
immediately challenged in federal
courts as unconstitutional because
of its conflict with Roe v. Wade.
Three federal district courts and
three federal appeals courts quickly
found the Act unconstitutional
chiefly because it retained some
vague language and still did not
allow the D&X procedure if it
were necessary to preserve the
health (and not just the life) of a
woman. Supporters of the Act
then appealed to the U.S. Supreme
Court.

In April 2007 the Supreme
Court overturned the three federal
appeals court decisions and ruled

in Gonzales ©v. Carbart that the
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2003 Partial Birth Abortion Ban
Act was indeed constitutional.
With votes from two new
members of the Court, Chief
Justice John Roberts and Justice
Samuel Alito, the Court moved
away from the position it had
taken in the 2000 Stenberg w.
Carbart decision. The procedure
known as D&X 1is now a criminal
offense punishable by jail unless it
is necessary to save the life of the

mother.

The decision was written
by Justice Kennedy who had
written a dissent in Stemberg w.
Carhart. He argued that the
language of the federal Act is not
vague because it clearly
distinguishes what he calls “intact
D&E” from standard “D&E”
abortions. Intact D&E involves
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delivery of an intact fetus,
whereas standard D&E is “the
removal of fetal parts that are
ripped from the fetus as they are
pulled through the cervix.” In
other words, ripping the fetus
apart  before pulling it out
(standard D&E) is legal; pulling it
out while intact (intact D&E) is

not.

Justice Kennedy also argued
that criminalizing intact D&E or
partial birth abortion (except to
save the life of a woman) is
consistent with Casey and not an
undue burden on women because
the intact D&E is never really
needed. Justice Kennedy pointed
out that the Act only prohibits
the intact delivery of a /Jwing
fetus; it does not prohibit killing

a fetus and then removing it. “If
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the intact D&E procedure is truly
necessary in some circumstances, it
appears likely an injection that
kills the fetus 1s an alternative
under the Act that allows the

doctor to perform the procedure.”

This argument strikes some
as curious: If Justice Kennedy is
right, banning  partial  birth
abortion does not save any of the
unborn because, as he himself
points out, other ways to abort
third-trimester fetuses remain legal
under the Act. What the Act
does do, he argued, is to outlaw
abortions where the “fetus 1s killed
just inches before completion of
the birth process,” a procedure
that undermines “respect for the
dignity of human life” and also
could be damaging to women

who might later experience “severe
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depression and loss of esteem”
when they realize how their
partially delivered intact living
child was destroyed. What the
Act does not do, he himself
pointed out, is reduce the number

of late abortions.

These sections have given us
some 1idea of the religious and
legal history behind the abortion
controversy. In the next section,
we consider the moral issues of
abortion. Every abortion destroys
human life, and that is prima
facie a bad thing to do. The bad
features of abortion remind us
that deliberate abortion, just as
deliberate killing, will be contrary
to human flourishing unless there
are adequate reasons justifying the

destruction of human life.
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MoRrAL IssUEs oF
ABORTION

As we have noted, most of the
debate about abortion in the
United States has been couched in
the language of rights. What
follows is an approach based on

prudential reasoning.

Abortion Is Always
Something Bad

Some argue that the rnghts of
privacy and choice imply a right
to destroy prenatal life regardless
of the reason; others argue that
the right to life implies that few,
if any, reasons are sufficient to

justify  destroying prenatal life!
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person, whereas others insist
we cannot speak of a person
until a  later stage  of
embryonic, fetal, or even

neonatal development.

A more promising
approach 1s to ask when the
developing fetal body becomes
“one of us.” As was pointed
out in chapter 6, not every
living human body is one of
us. A human being that meets
the criteria for whole brain
death, for example, 1is no
longer one of wus, yet his
human body may lLive for
weeks or months, thanks to
life-support equipment. And a
fetus without the ability to
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animal, a fetus, a person—is bad,
and ethics requires us to consider
it immoral unless we have an
adequate reason to justify the

destruction.

We  begin  the ethical
consideration of abortion, then, by
considering it as something bad
because it is a destruction of
human life. Abortion is always a
moral decision and a serious one
because it is the taking of human
life. Our society has struggled
hard to inculcate a presumption in
favor of life, including the lives of
the frail, the elderly, and the
dying, and the lives of fetuses as
well. Society has an interest in
preserving that presumption, and

so do we.

Since abortion is bad, we
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need serious reasons to justify it,
or it will be immoral; that is, it
will undermine our good. People
will disagree, of course, over just
what reasons are adequate to
justify an abortion, but that is a
separate issue. The important
thing is to begin every discussion
of abortion not with a claim
based on rights—the right of a
woman to choose it or the right
of a fetus to live—but on the
recognition that destroying human
life—even prenatal human life—is
a very serious action, and it should
never be done without compelling

reasons.

This ethical approach to
abortion is nothing new. We have
used it for centuries in questions
about killing postnatal life. Our

culture has always said “Do not
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published report reported that
they averaged about 2,200 a year
or about one-sixth of one percent
(o.17 percent) of the abortions in
the United States.

In March 1996 Congress
passed a ban on partial birth
abortions, but President Clinton
vetoed it, and the effort to
override the veto failed. In
October 1997 Congress passed a
second ban on partial Dbirth
abortion, but President Clinton
again vetoed it, and the effort to
override the veto again failed. By
the late 1990s, however, thirty-one
states had banned partial birth
abortions, but federal appeals
courts found these laws
unconstitutional ~ whenever  they
were challenged. There were two

main sticking points. First, the




image19.jpeg
kill ... unless there are good
reasons for killing.” “Thou shalt
not kill” has always been
understood to mean that killing is
bad, but some exceptions can be
justified. What we say about
killing postnatal life can also be
said about destroying prenatal life.
As we will argue in the next
section, the presumption in favor
of fetal life can sometimes be
overridden by the woman’s choice
to have it destroyed, but that
choice 1s an ethically sound choice
only if the reasons supporting it
are strong enough to justify the

destruction of human life.

Areas of 1% idespread
ﬂgreement about Abortion

Despite the intense rhetoric on
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both sides in the debates about
the ethics of abortion, many
people share a common position:
although all abortions are
regrettable, some are morally
reasonable, and some are not.
What follows are examples that
show how abortion could be
morally  reasonable in  some
situations but morally unreasonable
in others. The examples are
admittedly “easy” ones, but they
show how an ethic of prudence
avoids extremes such as “abortion
is always immoral” or “abortion is
primarily a matter of the woman’s
choice.” Examples where one can
argue that abortion would be
morally reasonable include ectopic
pregnancies, pregnancies with too
many  fetuses, and  severely

defective fetuses.
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laws criminalized partial birth
abortions in the second trimester
before viability, and this conflicted
with Roe v. Wade, which held that
states could only regulate abortion
in the second trimester “in ways
that are reasonably related to
maternal health.” Partial birth
abortion does not add any sk to
a woman’s health; in fact, it 1s a
medically accepted procedure for
late abortions. Second, most of
the state laws criminalized all
abortion after viability except in
one case: when the abortion is
necessary to preserve the life of
the mother. This clause also
conflicted with Roe v. Wade, which
held that states could not
criminalize abortion after viability
“where it 1s  necessary, In

appropriate medical judgment, for
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the preservation of the life or
health of the mother.” (emphasis
added).

After a Nebraska state law
banning partial birth abortion was
declared unconstitutional by both
a federal district court and a
federal appeals court, a partial
birth  abortion appeal finally
reached the U.S. Supreme Court
in April 1999 as Carbart w.
Stenberg.  The  Nebraska law
described partial birth abortion as
“an abortion procedure in which
the  person  performing  the
abortion partially delivers vaginally
a living unborn child before
killing the wunborn child and
completing the delivery.”

The federal appeals court in
Carbart had distinguished two




